
IN THE COURT OF COMMON PLEAS OF CARBON COUNTY, PENNSYLVANIA 
CRIMI NAL DIVI SION 

COMMONwEALTH OF PENNSYLVANIA 

V. NO. 843 - CR - 2016 

RICHARD ALLEN BOYD, JR., c 

Defendant 

Brian B. Gazo, Esquire Counsel fo r the CommonwealeR 
Asst. District Attorney 

Richard Q. Hark, Esquire Counsel for the Defendant 

MEMORANDUM OPINION 

Serfass, J . - June 28, 2017 

De f enda nt , Richard Allen Boyd , Jr., (her e inafter "De f enda nt") 

brings before this Court a "Motion to Suppress" seeking supp ression 

of his blood, and the toxicology analysis thereof, as fruit of a 

poisonous tree. Because we find that Defendan t gave voluntary and 

knowing consent to h ave his blood dra wn, we will deny Def e ndant's 

motion. 

FACTUAL AND PROCEDURAL HISTORY 

On April 12 , 2016, Defendant was travelling westwa rd on 

Pennsylvania St a t e Route 248, in the Borough of Bowmanstown when 

he was s t opped by Trooper Jonathan Lazarchick of the Pennsylvani a 

State Police. Prior to initiating the traffic stop, Trooper 

Lazarchick observed Defendant's vehicle t ravelling i n both lan es 

and t hen fail t o activate it ' s turn signal when switching lanes . 
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When Trooper Lazarchick asked Defendant to produce his driver ' s 

license, registra tion a nd proof of financia l responsibility, 

Defendant did not produce his driver ' s license, claiming that he 

had left it a t home . When asked why he was weaving in and out of 

the lanes of traffic, Defendant replied tha t he was checking to 

ensure it was safe to pass the vehicle in front of him. At this 

point, the trooper observed Defendant's speech to be slow, slurred , 

and confused. When asked, Defendant told t he trooper t ha t due to 

issues with his back, he took Oxycodone a nd Xanax, for which he 

had prescriptions . Defendan t was then asked to perform field 

sobriety tests which he f a iled . After placing Defendant under 

arrest and transporting him to the Pennsylvania State Police 

barracks in Lehighton for a drug recognition evaluation, Trooper 

Lazarchick transported Defendant to Gnaden Huetten Memorial 

Hospital for a blood draw. De fendant was read the PennDOT DL-26 

form advising him of his implied consent a nd O' Connel l warnings. 

Defendant t hen consented to the blood draw which was performed 

approxima tely two and a hal= hours after the initial stop made by 

Trooper Lazarchick . 

De f endant was ultima tely charged with the follow offenses: 

1. DUI : Controlled Substance - Schedule II or III, 75 Pa. 

C.S.A. §3802 (d ) ( 1 ) (ii ); 

2. DUI : Controlled Substance - Impaired Ability - P~ Offense, 

75 Pa. C.S.A. §3802(D) (2); 
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3. Failure to Carry License, 75 Pa. C . S.A. §lSll(A) ; 

4. Di s regard Traf f i c Lane (Single), 75 Pa. C . S . A . §3 3 09 (1 ); 

5. Turning Movements and Required Signals , 75 Pa. C. S .A . 

§3334 (A); 

6. Careless Driving, 75 Pa. C.S.A. §3714 (A); and 

7. Violate Hazard Regulation , 75 Pa. C.S.A . §3736(A) . 

On October 11 , 2016, Defendant file d a "Motion to Suppre s s• 

averring that the Commonwealth's search and seizure of Defendant ' s 

blood was unconstitutional pursuant to the Fourth Amendment of the 

United States Constitution as interpreted by the United States 

Supreme Cou rt decision in Bi rchfield v . Nor t h Dakota, -- U.S . 

136 S.Ct. 2160 (2016) . Defendant therefore seeks to sup p res s h i s 

blood and the toxicological analysis thereof. 

A hearing on Defendant's motion was held before this Court on 

December 15, 2016. Following testimony and extensive oral 

argument , Defendant fil e d a brief in sup port of his mot ion on 

February 13 , 2017, and the Commonweal th filed a brief in opposition 

on February 27, 2017. 

DISCUSSION 

The sole issue before this Court is whether Defendant's 

consent to the blood draw was voluntary or coerced by the threat 

of enhanced penalties included in the DL - 26 form . 1 

Defendam::.'s suppression motion raised an issue wi::h the blood d::-aw 
being performed approx imately two and a half hours after the init~al t::-affic 
stop, buc no furcher argumenc was made on this matter and even if there had 
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The Fourth Amendment of the United States Constitution 

prohibits the government from performing unreasonable searches and 

seizures. U.S. Const. amend. IV; Pa. Const. art. I, §8. A blood 

draw is considered a search pursuant to the Fourth Amendment and 

Article I, Section 8 of the Pennsylvania Constitution. Birchfield 

v. North Dakota, 136 S.Ct . 2160, 2173 (2016 ) ; Commonwealth v. 

Smith, 77 A.3d 562, 566 (Pa. 2013). 

Generall y , a search and/ or seizure is deemed unreasonabl e 

unless a valid search warra:r..t is obtained from an independent 

judicial officer based on a sufficient showing of probable cause. 

Commonweal th v. Gary, 91 A.3d 102, 107 {Pa . 2014) . However, a 

warrantless search or seizure may still be constitutional if an 

established exception applies. Commonwealth v. Evans, 153 A. 3d 

3 23 , 327 (Pa. Super. 2 016 ) . The exception at issue here is actual 

or impl ied consent. 

bee !1, we f ind Commonwea!cl: ·1 . 'N· l son, 101 A. 3d 1 151 (Pa. S"Jpe= . 201 4 ) co be 
cor:c r ol l i r:g on =his iss~e (whe=e it was d e te r mined tha t the scacute gover~~ng 
che o :fense of driving ~nder t h e i n f luence o : a controlle d subs tance does not 
impo se a two- hour time l i mit on test ing f o r the presence o f a c ontrolled 
s ubstance) . 

We also note tha t De f endant has challenged the propriety o f the initial 
t r af fic stop in his mo: i on . 3ased u pon t he t es t imony of Trooper Lazarchi ck , 
De f e ndant was ob served t r a v e lling in bo t h l a nes and ul t ima t e ly fa il ing to 
activate h is turn sig~al w~en cha~gi~g lanes. Fo llowing the stop, tr.e 
trooper observe d Defe~dant to h av e glassy, bloodshot e yes and slow, slurred 
and c on: used s peech . ~he s t a ndard field sobrie ty t es t s p e rformed by Defe~dar.t 
ind~ca ted s igns of impairme~t. Finally, Corpora l Noona n p e rformed a drug 
r ecognition ev a lua tion a t t he ~ehighton Sta=e Police barracks wh ich conf i r me d 
Defendant ' s i mpairmen t. Therefore , we find ~o impropri ety re l ated to the 
traffic stop. 
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The Commonwealth bears the burden of prov i ng that De fendant 

voluntarily consented to the warrantless blood draw by a 

preponderance of the evidence. Pa.R.Crim.P. 58l(H) i Commonwealth 

v. Wallace, 42 A.3d 1040, 1047-48 (2012). To prove voluntary 

consent , the Commonwealth must show that Defenda~t's consent was 

free of coercion, duress 1 stealth, deceit, or misrepresent a tion. 

Commonwealth v. Smith, 77 A.3d 562, 573 (2013 ) . Whether Defendant's 

consent was voluntary is an oojective 1 totality of the 

circumstances analysis. Id. 

The facts of the case at bar are substantially simi lar to 

those of Commonwealth v. Banavage, 509-CR-2014 (C . P. Carbon 2017 ) , 

a case decided earlier this year by the Honorable Roger N. Nanovic, 

President Judge of thi s Court. In Banavage, the defendant was 

stopped by police, field sobriety tests were administered/ and the 

de fendant was taken to a local hospital for a blood draw . The 

defendant was then read t he PennDOT DL-26 form, she consented to 

the blood draw, and the analysis of her blood revealed the presence 

of a metabolite of a controlled substance. Since the DL-26 warning 

provided that the defendant would onl y be exposed to the enhanced 

criminal penalties set forth in section 3804 (c ) of the Vehicle 

Code if she refused the blood draw and was later convicted of 

violating 72 Pa.C.S . A . §3802(a) (1), President Judge Na novic 

reasoned that the enhanced crimi nal penal t ies did not apply to the 

defendant because she could not be convicted under section 
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3802 (a) (1 } as the enhanced penalties apply only to motorists 

convicted of driving unde r the influence of alcohol, general 

impairment, and there was no indication she had been drinking. 

Motorists , such as Defendant, whose violation consists o f having 

any amount of a metabolite of a prohibited controlled substance in 

their blood or whose i mpairment is caused by any drug or 

combination o f drugs, are automat ically subject to t he penalties 

described in sectio n 3804 (c ) . As a resul t , the e nhanced criminal 

penalties provision included in the DL- 26 form was found to be 

harmless error which l i kely did not impact the defendant 's 

decision-making process. 

In the instant case, the Commonwealth successfully met i ts 

burden to prove, by a preponderance of the evidence , t hat 

Defendant' s consent was free of coercion , d u ress, stealth, deceit , 

or misrepresentation. Trooper Lazarchick testified that after he 

read Defendant the DL -26 form, Defendant asked no questions, 

indicated that he fully understood his rights , a nd presented no 

obj e ction to submitting to a blood dra w. Moreover, Defendant never 

stated that he consented t o the test because he feared t he 

consequences of enhanced criminal penalties if he refused . Upon 

meet ing its burden of proof , the burden then shifts to Defendant 

to establish that his consent was involuntarily given . However, 

Defendant presented no testimony or evidence to refute the 

Commonwealth' s position . Since the enhanced penalties provision o f 
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the DL -26 form do not apply to Defendant, we find that the implied 

consent portion o: the form did not compel Defendant to submit to 

a b lood draw. 

Defendant could have refuted the finding that his consent was 

g~ven volun~a~ily by scruti~izing the remainder of t he DL-26 f orm . 

To determine whether Defendant's consent was coerced based on t he 

remainder of the DL-26 form, we must take an objective view of the 

cotality of the circumstances. Speci f ically, we must consider: 

1 . The p resence or absence of pol ice excesses; 2. Whether 
there was physical contact; 3. Whether police d irected 
t he citizen's movements; 4. Police demeanor and manner 
of expression; 5 . The location of the interdiction; 6 . 
The content of the questions a nd statements; 7 . The 
e x istence and character of the initial investigative 
detention, including its degree of coerciveness; 8. 
Whether the person has been told that he is f ree to 
leave; and 9 . Whether the citizen has been informed that 
he is not required to consent to t he search . 

Commonwealth v. Kemp, 961 A.2d 1247, 1261 (Pa. Super . 2008} . 

Based on t he testimony presented at the suppression 

hearing and Trooper Lazarchick 's aff idavit of probable cause, 

we find no evidence of police excesses. Additionally , we note 

that the initial interaction took p lace roadside and that 

Defendant was then placed under arrest. From that point 

forward, Defe~dant's movements were directed by police, firs t 

to the State Police barracks where the drug recognition 

evaluat ion was performed a nd then to the hospital f or a blood 

draw . Additionally, there was physical contact between 
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Trooper Lazarchick and Defendant, and Defendant was no t 

readily free to leave . He did, however, have the right to 

refuse the blood draw . Moreover, there is no evidence o£ 

duress , or that his blood was drawn =or medical purposes . 

Based on these circumstances, we find that a reasonable person 

in Defendant's place could give voluntary consent to a blood 

draw. 

It is also important to note that consent must be knowing 

as wel l as voluntary. Smith, 77 A.3d at 578. To be knowing , 

the defendant must be aware that the evidence seized may be 

used against them in a subsequent criminal prosecution. Id . 

While no such warning was ever expressly rel ayed to Defendant, 

we are satisfied that Defendant knew, or should have known, 

that his blood would be used in a subsequent criminal 

proceeding since he was under arrest at the time of the blood 

draw. 

Considering the evidence presented at the suppression 

hearing, we find that the Commonwealth has met its burden of 

proof . See Evans , 153 A. 3d. 323. Consequently , the burden 

shifts to Defendant to establish that his consent was coerced. 

Defendant did not testify at the hearing leaving us with the 

uncontroverted testimony of Trooper Lazarchick. The trooper 

testified that after Defendant was read the DL-26 form , he 

was not confused, he had no questions, and he did not attempt 
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to refuse consent to the blood draw. Therefore, because the 

Commonwealth has met its burden in proving t hat consent was 

given knowingly and voluntarily, and because Defendant failed 

to successfully rebut this finding , we hold that Defenda nt 

freely gave consent co have his blood drawn and tested by the 

Commonwealth. 

CONCLUSION 

For the foregoing reasons , Defendant's "Motion to Suppress" 

will be denied and we will enter the following 
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IN THE COURT OF COMMON PLEAS OF CARBON COUNTY, PENNSYLVANIA 
CRIMINAL DIVISION 

COMMONWEALTH OF PENNSYLVANIA 

v. NO. 843-CR - 2016 

RICHARD ALLEN BOYD, JR . I 

Defendant 

Bri an B. Gazo, Esq uire Couns el for the Commonwea lth 
Asst. District Attorney 

Richa rd Q. Hark, Esquire Counsel for the De fendant 

ORDER OF COURT 

AND NOW , to wit, this 28ch day of June , 2017, upon 

consideration of De fend ant's "Mo tion to Supp r e s s u, and the 

hearing held there on, and following our review of the briefs of 

counsel, and in a c cordance with our Memorandum Opinion beari ng 

even date herewith, it is hereby 

ORDERED and DECREED t hat De fendant's "Motion to Suppressu 

is DENI ED. 

BY THE COURT : 

10 
FS-30-17 


