
IN THE COURT OF COMMON PLEAS OF CARBON COUNTY , PENNSYLVANIA 

CRIMINAL DIVISION 

COMMONWEALTH OF PENNSYLVANIA, 

Vs. 

MONICA MATULA, 
Defendant 

Brian Gazo, Esquire 
Matthew Mottola, Esquire 

No . CR-142 - 2015 

Counsel for Commonwealth 
Counsel for Defendant 

MEMORANDUM OPINION 

Matika, J. - Mlrtc.t4~, 2018 

Monica Ann Marie Matula (hereinafter "Matula") has taken this 

Appeal from the Order of Sentence dated March 2 , 2018 . This Court 

files this Memorandum Opinion pursuant to Pennsylvania Rule of 

Appellate Procedure 1925 (a) , and recommends that the Superior 

Court affirm that Order for the reasons stated herein. 

FACTUAL AND PROCEDURAL BACKGROUND 

On or about November 15 , 2014 , Matula was charged by Officer 

Richard Joseph Rei s of the Lansford Police Department for Dr i v i ng 

Under the Influence in vio lation of two sections of the Vehicle 

Code , namely 75 Pa . C. S . A. §§ 3802 (a) (1) and (c). 

On May 20, 2016 , Matula filed a Petition for Writ of Habeas 

Corpus. The gist of Matula ' s argument centered around the 

perceived inabil ity to prove that she "drove , operated or was in 
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actual physical control of a vehicle while under the influence." 

After conducting a hearing on this Petition and allowing both 

Matula and the Commonwealth an opportunity to lodge briefs in 

support of their respective positions , this Court rendered an 

Opinion and Order1 on September 26 , 2016 finding that the 

Commonwealth had established a prima facie case against Matula on 

both counts , and consequently denied the Petition. 

On October 11 , 2016 , Matula filed a separate suppression 

motion in which she claimed that the search and seizure of her 

blood was unconstitutional based upon the Birchfield case. 2 A 

hearing on that Motion was scheduled and it was subsequently 

determined that the Commonwea l th had failed to establish t hat 

Matula voluntarily consented to the blood draw in question . 3 

Accordingly , the Motion was granted and the Commonwealth was not 

permitted to offer at trial any evidence of the blood draw or the 

resulting toxicology reports. 

Thereafter , on November 15 , 2017 , a non- jury trial was 

scheduled . Prior to that proceeding , by agreement of the parties , 

the criminal information was amended to reflect the correct 

1 A copy of this Opinion and Order is attached to the present Opinion, and 
further details the facts surrounding Matula ' s conduct on October 8 , 2014, the 
date of the incident. 

2 Birchfield v . North Dakota, 136 S .Ct. 2160 (2016). 

3 The affiant failed to appear at this hearing and the Commonwealth's other 
witness, Officer Joshua Tom , could not present testimony on the 
consent/voluntariness issue . 
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location of the alleged incident, namely Abbott Street , Lansford , 

Carbon County , Pennsylvania. As a result of the non-jury trial , 

the Court found Matula not guilty of violating 75 Pa.C.S.A. § 

3802 (c) , but guilty of violating Pa . C .S.A . § 3802 (a) (1). The 

testimony presented at trial mirrored that which was presented at 

the hearing on Matula's Habeas Petition , with the exception of the 

evidence precluded by the Order dated February 17, 2017 pertaining 

to the Birchfield issue . 

At trial, both Officer Richard Reis and Detective Joshua Tom 

t estified . The totality of the testimony revealed that the 

Officers , at 12:40 a.m . on October 8, 2014 , were called to East 

Abbott Street , Lansford , Carbon County , Pe nnsylvania in response 

to a compla i nt that someone was in a vehicle playing loud music. 

Upon arriving, Officer Reis observed a silver Chrysler Crossover 

parked on the opposite side of the street , in which he found Matula 

sitting in the driver's seat. He saw no other occupants in the 

vehicle. He noticed loud music was playing and that the engine 

was running. 

Upon approaching Matula , he detected an odor of alcohol on 

her and noticed she had glassy eyes and slurred speech. During 

questioning , he testified that he did not observe anything in or 

around the vehicle indicative of alcohol use or consumption. 

Matula was asked to exit the vehicle and Officer Reis noticed that 
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she was swaying from side to side and stumbling as she walked. 

When asked how the vehicle arrived at that location, Reis testified 

that Matula gave four (4) different explanations , including that 

"Jenn [who was not present] had driven the vehicle there. Officer 

Reis had Matula perform several field sobriety tests which, in his 

opinion , Matula performed poorly. Reis also testified that Matula 

admitted to drinking. Detective Tom corroborated most of this 

testimony. 

On March 2, 2018 , Matula was sentenced to pay the costs of 

prosecution, a fine of three - hundred dollars ($300.00), a n d to a 

period of incarceration of not less than ten (10) days nor more 

than six (6) months . Matula was allowed to serve this sentence on 

consecutive weekends effective March 9 , 2018. Multiple conditions 

of that sentence were also imposed as outlined in the written Order 

of Sentence. 

On March 9, 2018 , Matula filed a Notice of Appeal to that 

sentence. The Court thereaft er issued an Order directing Matula 

to file a Concise Statement of Matters Compla i ned of on Appeal 

pursuant to Pennsylvania Rule of Appellate Procedure 1925(b) . On 

March 19 , 2018, Matula filed her Concise Statement, which alleges 

the following as the sole issue for the Appellate Court to 

consider: " The evidence was insufficient to establish the offense 

of DUI-General Impairment (75 Pa .C.S.A. § 3802(a) (1)) because the 
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evidence did not establish that Ms. Matula was driving, operating, 

or in actual physical control over her vehicle. " 

LEGAL DISCUSSION 

In order to prove Matula guilty of the offense of Drivi ng 

Onder the I nfluence of Alcohol pursuant to 75 Pa.C.S.A. § 

3802 (a) (1) , the Corrunonwealth was required to prove beyond a 

reasonable doubt al l e lements of the offense charged, including 

the present issue that Matula was in " actual physical control" of 

the vehicle . 

"When reviewing a sufficiency of the evidence claim, the 

appellate court must review all of the evidence and all reasonable 

inferences drawn therefrom in the light most favorable to t he 

Commonwealth , as the verdict winner." Commonwealth v. Teems , 74 

A.3d 142, 144 (Pa. Super. Ct. 2013) (citation omitted) . "Evidence 

will be deemed to support the verdict when it establishes each 

element of the crime charged and the commission thereof by the 

accused , beyond a reasonable doubt ." Id . It is not necessary , 

however , for the Corrunonwea l th to preclude every possibility of 

innocence or prove the defendant ' s guilt to a mathematical 

certainty. Commonwealth v . Williams, 871 A. 2d 254 , 259 (Pa. Super . 

Ct . 2005) (citation omitted) 

As stated , the sole issue raised on appeal by Matula is that 

the evidence presented by the Corrunonwealth was insufficient to 

prove beyond a reasonable doubt the element of "actual physical 
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control." The determination of whether the evidence is sufficient 

to establish thi s element is based on the totalit y of the 

circumstances . In our Opinion denying the Petition for Wr i t of 

Habeas Corpus , the Court explained that the evidence p r esented at 

that time was sufficient to establish a prima facie case. As stated 

earlier , that same evidence was presented at trial but now proves 

Matula's guilt beyond a r easonable doubt. This Court also 

explained and justified in that Opinion our determination that 

Matula was in " actual physical cont r ol" of the subject vehic l e in 

accordance with applicable case law. 4 

CONCLUSION 

For the foregoing reasons , this Court finds no merit to 

Defendant ' s Appeal and recommends affirmance of its verdict and 

sentence . 

BY THE -COURT : 

J~J. Matika, J . 

4 The Court refers to pages 4 through 11 of that Opinion as the basis and support 
it proffers to the Appel late Court in its recommendation of affirmance without 
extensively duplicating it in its ent iret y here. 

[FM-12-18] 
6 



IN THE COURT OF COMMON PLEAS OF CARBON COUNTY, PENNSYLVANIA 
CRIMINAL DIVISION 

COMMONWEALTH OF PENNSYLVANIA 

v s . 

MONICA MATULA 

Defendant 

Jean A. Engler, Esquire 

Matthew J. Mottola, Esquire 

No . CR 142 -2015 

Counsel for Commonwealth 
District Attorney 
Counsel for Defendant 
Monica Matula 

MEMORANDUM OPINION 

Mat ika, J. - September d b , 2016 

Before this Court is a Petition for Writ of Habeas Corpus 

filed by Defendant , Monica Matula. Defendant seeks dismissal of 

the charges based upon the Commonwealth ' s failure to establi.sh a 

prima facie case . For t he reasons stated within this Opinion , 

upon considerat i on of Defendant's "PETITION FOR WRIT OF HABEAS 

CORPUS," and after a hearing held thereon, and after reviewing 

Defendant's Bri ef in Support and the CornmomJealth' s Brief in 

Opposition , Defendant' s Petition is DENIED . 

FACTUAL AND PROCEDURAL BACKGROUND 

At 12:40 a.m . on October 8, 2014, Officer Richard J. Reis 

of the Lansford Police Department was on patrol. He was 

dispatched to 43 East Abbott Street, a res ident ial area , in 

response t o a complaint that someone was in a vehicle playing 
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loud music and drinking alcohol. Upon his arrival to that 

address, Officer Reis observed a silver Chrysler Cro ssover 

parked on the opposite side of the street. The manner in which 

the vehicle was parked did not appear to be out of the ordinary. 

Officer Reis observed one female occupant, identified as 

Defendant, sitting in an upright position in the driver's seat 

of the vehicle; no other individuals were inside. The driver's 

side door of the veticle \vas closed with the window dmvn. The 

engine was runni ng and loud music was playi ng. 

Upon approaching the vehicle, Officer Reis smelled an odor 

of alcohol and observed that Defendant was slurring her speech 

and had glassy eyes. Officer Reis requested for Defendant to 

exit the vehicle. As she did so and while she was being 

questioned, Defendant was staggering and unsteady on her feet. 

Officer Re .:.s asked Defendant if she had been drinking in t he 

vehicle , to which she responded she had not . He asked for her 

consent to search the vehicle , which Defendant granted. Officer 

Reis searched the vehicle, but did not find any alcohol 

containers or ot her illegal items. 

Upon request, Defendant provided Officer Reis with a 

Pennsylvania photo ID, which listed a home address in an area 

ou~side of Lansford. Officer Reis ran the licer.se plate of the 

vehicle and learned the vehicle wa s registered to Defendant. He 

asked Defendant how the vehicle had arrived at the present 
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location, to which Defendant provided multip le answers. She 

first stated that the vehicle had been there all night, then she 

stated she had been at her grandmother's hous 0 , and lastly that 

she had been driven there by a friend named "Jen.u De fendant did 

not provide a last name or a description for Jen. When Officer 

Reis asked De fe ndant where Jcn was at that time, Defenda~t 

responded that Jer. was somewhere else. Defend~n t never indicated 

where her grandmother's house was located, and Officer Reis had 

no knowledge of who resided at the house in rront of which 

Defendant was parked. 

Officer Reis asked Defendan~ to submit to three f ield 

sobriety tests 1 • Defendant failed the first of these tests and 

declined to perform the second and third tests, claiming she had 

a foot injury that prevem::ed her from performing them. Officer 

Reis subsequently placed Defendant under arrest fo r suspicion of 

Driving Under the Influence . Defendant i·las transpo.::-ted to St. 

Luke's Miners Memorial Hospital in Coaldale , where she consented 

to a blood draw and where her blood was drawn at 1 : 4 8 a . m. The 

results indicated Defendant had a BAC of 0.213%. 

Defendant •...ras charged with Driving Under t he I nf luence of 

Alcohol or Controlled Substance- General r~~pairment2 and Driving 

Under the Influence of Alcohol or Controlled Substance-Highest 

· Spec .:. ficul:·,-, r efe:1c'a.: ·:;.. s asked t:o ::o·:ch the ti ? .::1' :.•:r r.ose, do a one­
:e ';_l ;;ed star :i, .:;:·.d \v:::lk hee:- _o- toe for a r .. H~b~r of steps. 

?5 Pa. :::: .s .. n.. § 38C2 (a)(' J (%006; . 
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Rate of AlcohoP. A preliminary hearing was held on February 4, 

2015 i n front of Magis te rial Dist rict Judge Casimir T. 

Kosciolek, where the charges were bound over against Defendant. 

Defendant subsequently fil ed this Petition for Writ of Habeas 

Corpu s . 

DISCUSSION 

De fendant has filed a writ of habeas corpus claiming the 

Commonwealth does not have s u fficient evidence to establish a 

prima facie case on the cha rges against her . Specifically, 

Defendant avers that the Corr.monwea l th has not established she 

was in actual physical control of the movement of a vehicle 

under t he DUI statutes4. 

A prima facie case consists of evidence , read in the light 

most favorable to the Commonwea lth, that sufficiently 

establishes both the commission of the c rime and that the 

accused is the probable perpetrato r of that crime. Commonwealth 

v . Fountain, 811 A. 2d 24, 25 - 6 (Pa. Super. Ct. 2002) , abrogated 

on other grounds by Commonwealth v. Dantzler, 135 A.3d 1109 ( Pa. 

Super. Ct. 2016). Th e Commonwealth need not prove the 

defendant's guilt beyond a reasonable doubt ; rather, the 

: 75 Pa . C . S.A. § 38C2 (c) (2006). 
; '1 5 Pa.C.S . A . § 3802 (a) (1) and (c) bott: state "_,n individual may not drive, 
O;Jer~tc or be in actual phys ical .:::ontro.:.. of the movement o f a vehicle aft e r 
1~bib~ng a suf!icient amo~nt o f alcohol. u NeithLr party argues that 
t>e:cndant ' s vehicle v1as ever witnessed in moLon cr tha-;: she was operating 
it:. Th~s , th e issue :urns only on whether Defendar, ~ vJ<: S in ac':ual physic.d 
co~_rol of thu movement of the vehicle. 
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Cornmonweal th mus-:: sho•t~ suffic.;,.ent probable cause that the 

defendant co:nrni t ted that off e nse , and the evidence should be 

such that if presented at trial, and accepted as true, the judge 

would be \varranted in allO\oling the case t o go to the jury . 

Commonwealth v. Ke.ller, 823 A. 2d 1004, 1010 - 11 (Pa. Super. Ct . 

2003), abrogated on other grounds by Dantzler, 135 A. 3d 1109. 

"In determining the presence or abs~nce of a prima facie case , 

:..nferences reasonably dra•.·m from the evidence of record that 

;vould support a verdict of guilty are to be given effect, but 

suspicion and conjecture are not evidence and are unacceptable 

as such ." Comrnom.realch v . Packard , 767 A.2d 1068, 1071 (Pa . 

Super . Ct . 2001), abrogated on other grounds by Dantzler, 135 

A. 3d 1109. 

~L th regard to what constitutes "actual physical control" 

of a motor vehicle wi t hin the meaning of the DlJI statutes , the 

determinatior: is based on t he tota l ity of the circt.::nstances. 

When making this determination, relevant factors include :he 

location of the vehicle, l•lhether the engine \vas running, and 

v1hether there was other evidGnce indicating that the defendant 

had driven the vehicle prior to the arriva l of the police. 

Commonwealth v. Wolen, 685 A.2d 1384 , 1385 (Pa. 1996) (citi:1g 

Common:..,ealth v. Byers , E50 A.2d 468 , 469 (Pa. Super. Ct. 1994)). 

1:1 the majority of cases, t he suspect location of the vehicle is 

a key factor in finding actual physical control. Byers , 650 A.2d 
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at 469. Further, "(a) driver has actual phys i cal control of his 

car when he has real bodily restraining or directing influence 

or dor. inio n or regulation over its :nov8ment or t he movement of 

its machinery . " Walen, 685 A.2d at 1387 (citation ornitted)s. 

Additionally, i n meeting its burden of proof, the 

Cornmom.;ea l t:h "need not preclude every possibili t y of i nnocer.ce . 

(it is] not required to establish [t~e defendant's ] guilt to 

a mathema tical certainty . " Comm onwe a l th v. Johnson, 833 A.2d 

2 60, 2 64 ( Pa. Super. Ct . 2003 ) . With regard to establishing 

whet he r a d e fendant was in actual physical control of a motor 

vehicle, the Common wealth can do so through wholly 

circumstancial evidence. Id. at 263. 

In i... he present case , the only ev i den c e before the court is 

th e t e stimony of Officer Reis. Defendant has offered no 

testimony to refute that of Officer Reis o ~ to provide any 

alterna t ive context for Officer Reis' observations on October 8, 

2 014. Thus, the Court must draw its conc l us i ons based sol ely on 

the evidence Officer Reis has provided . 

It is uncont e sted that Def endant \vas found in her running 

ve hicle i n an intoxicated state. However, Officer Reis did not 

observe any alcohol containers when he arrived a t the scene and 

did not find any when he searched uefendant ' s vehicle. 4 3 East 

: ~h e Cour~ i n Wol~n W6 S q ~oting : j ury ins t ruc t ion g i vL n t y t he ~ r ia_ court 
' n U .;:; t -:a ::- e . ;h"ithe r p a rt y di s !='·:t c d :: hat th i s wzl" a p ·-r per d :" f i: ·i ti o n of 
M ~ct ~R l r h ys i c l! contr ~l .u 
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Abbott Street is situated in a residential area. While Defendant 

argues that she could have acquired or accessed alcohol from o~e 

of the residences 6 , there is no evidence in the record that 

suggests Deiendant had been visitir.g any of the nearby houses, 

nor acquired nor accessed alcohol from within one . While it is 

true , according to Officer Reis' testimony, the complainant on 

t he phone had said Defendant was drinking beer in her car , the 

•.veightier evidence is what he actually found-nothing . !t must 

also be noted that when asl.ed if she had been drinking in the 

vehicle , Defendan t t o ld Officer Reis that she had no t. Thus , it 

can be infe rred tLa t Defendant ,nust have become intoxicated at a 

different location before arr i ving at East Abbott Street . 

The question next turns to how Defendant arrived at East 

Abbott Street. Officer Reis testified that when asked how she 

had a~rived a t thac location , De f endar.t provided multiple 

answers, includir.g that the c ar had been there all nigh t , that 

she had been visiting her grandmothe r , and that a friend named 

".._len" had driven her. Markedly , Jen vJas "some\vh_r·e else" when 

Officer Reis foun d Defendan t i ntoxicated beh i nd the wheel of her 

vehicle. Also noteworthy is that the vehicle was registered to 

Defendant, and not some other individual. Since Defendant never 

elaborated on who or whe1e Jen was , it .is logical to conclude 

Defendant most l i kely drove her o~n car to East Abbott S tree t . 

• De :· . ' >. 2 r . 7 . 
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F'ina .: ly, Defendant argues there is no evidence to establish 

1-1hen she drove her vehicle to Eas~ Abbott Street, nor, 

specifically , :.hat she dro·:e her vehicle within two hours of 

having a BAC of 0 .l6o or higher7 • ~\fhile it is true there is no 

direct evidence on ei ther of those points, there is evidence 

that bct\veen the initial encounter with Of fice r Reis and the 

blocd draw itself, less than two hours had elapsed. Since this 

is an issue o f "actua l ~~ysical con t rol" as opposed to "actual 

driving , u these last arguments raised by De f endant are not 

relevant to this petition. 

The Commonwealth's burden , as stated abo ve , is lower than 

it will be for trial. The Corrunonwealth need not prove its case 

beyond a reaso~able doubt , but rather must show evidence, which 

if presented at trial and accepted as true , would allow the case 

to go to the jury. Keller, 823 A.2 d at 1010-11. This Court notes 

that the present case is factually similar to many other cases 

where actual physical control was !ound. See, e.g ., Commonwealth 

•.r. Bobotas, 588 A.2d 518 (Pa. Super . Ct. 1991) (Defendant had 

been drinking at a different location and was later found 

intoxicated behind ~he wheel of his running vehicle in an 

alleyway); Commonwealth v. Noodruff, 668 A.2d 1158 (Pa. Super. 

Ct. 1995 ) (Defendant had been drinking beer Le purchased from a 

con·:enience store bu t ~''as found passed out behind the \-Jheel of 

~ . ...: Jf .'s Gr . 8 . 
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his running vehicle a distance away from the con venience store); 

Commonwealth v. Walen, 685 A . 2d 1384 (Pa . 1996) (Defendant 

became intoxicated earlier and v..ras found passed out behind the 

wheel of his running vehicle in a fast food parking lot); 

Commonwealth v. Sdunders , 691 A.2d 946 (Pa. Super. Ct. 1997) 

( Defendant was found passed out behind the wheel of his running 

vehicle i ~ the parking lot of a convenience store whe re he could 

not have purchased alcoholic beverages); Commonwealth v. 

Williams, 871 A.2d 254 (Pa. Super. Ct. 2005) (Defenda nt was 

found passed out behind the wheel o f his running vehicle in the 

parking lot of a restaurant that did not serve alcoholic 

beverages) ; Commonwealth v. Brotherson, 888 A. 2d 901 ( Pa. Super . 

Ct. 2005) (Defendant was found passed out behind the wheel of 

his running vehicle parked on a playground baske tball court); 

Commonwealth v. Toland, 995 A.2d 1 ~ 42 (Pa. Super. Ct. 2010) 

( Defendant was found passed out behind the wheel of his running 

vehicle in front of a store that did not sell alcoholic 

beverages) . 

Conversely, this Court notes that the present case is 

factually inapposite to cases where actual physical control was 

not found . See, e.g., Commonwealth v. Byers, 650 A.2d 468 (Pa. 

Super. Ct. 1994) (no actual physical control found where 

ev i dence suggested Defendant had merely walked f r om the bar 

whe re he had been drinking to his car in the b a r's parking lot 
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and fell asleep); Commonv.1ealth v. Benson, 2000 WL 35819973 

(Lycomi ng Cour.t. Ct. Comr.L Pleas 2000) (no actual physical 

control found where trial court found credible Defendant's 

testir:.ony that he had been drinking at a ne arby residence and 

went to his vehicle to sleep overnight ) . 

Based on the to~ ality of the ci ::cumstances in this case 

drawn from the a vailable evidence , this Court finds the 

Corrunonwea l ::. h has mt~ t its burden i n e s tabl ish ing thc.:t Defendant 

wJs in actua l p hysicn l control o f the movcrr.ent of t.er v eh i cle 

while she was ir.toxicated. The relevant factors-namely t~at the 

vehicle's engine was running, Defendant was sitting in the 

driver's seat \-.ri th the door closed, the absence of any alcohol 

at the scene, Defendan t 's BAC 2-evel , the vehi -:::l e being 

registered t o Defendant, the absence of "Jen,N the lack of 

evidence explaining why Defendant was parked on East Abbot~ 

Street, and that 43 East Abbot t Street is in a reside ntial area-

create a totality of the circumstances suggesting tha ~ J e fendant 

became intoxicated before her arriva l at East Abbott S t reet a nd 

t hen d:-ove to East Abbott S'.:.reet while intoxicated. Therefore, 

the Corrunonwealth has met i t s burden and establish...:cl a prima 

f acie case with regard to the two charges against Defendant : 

Driving Under the Influence of Alcohol or Controlled Substance-
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General Impairrrent : and Driving Under the Influence o~ Alcohol or 

Controll ~d Substan=e-Highcst Rate of Alcoho l 9 • 

..... 
' ~ 
' "' 

Accordingly, the Court enters the following o rder : 

t-'a c .::; ') 38::2 ' ' . ~ .. 
P:: c -· "·· 0 38 :)2 ( :::) 

I ' I . 
( 

I 
I : 2CJ6i 
;.: o .... 6) 

[FM-40 - 16] 
11 



IN THE COURT OF COMMON PLEAS OF CARBON COUNTY, PENNSYLVANIA 
CRIMINAL DIVISION 

COMMONWEALTH OF PENNSYLVANIA 

vs . 

MONICA MATULA 

Defendant 

Jean n . Engler , Esquire 

Matthe~ J . ~ottola , Es quire 

No . CR 142 - 201 5 

Counsel for Corrunonv1eal th 
District A~t o rne y 
Counsel f or Defendan t 
tv!onica :'1atula 

ORDER OF COURT 

AND NOW, ::.his day of Septembe r , 2016 , upon 

consideration o f De fe nd a n t ' s Petition for ~'ii'rit of Habeas Co r pus 

and accompanying brief in support thereof , the Corrunonweal th ' s 

b~i cf in opposit ~on to , and after ~ heari~g held on this mQtter , 

it .:. s hereby ORDERED and DECREED t~at Defer.dant ' s Pet i t i on for 

W~it o f Habeas Corous is DENIED. 

BY THE COURT : 

Jo6~ph J. Matika, J. 
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