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... .. 

What recourse does a property owner have when its property is 

sold by a tax claim bureau at an upset sale for failure to pay 

real estate taxes? It has the right to file objections and 

exceptions to that sale assuming it has standing to do so . These 

are the issues before the Court today. 

FACTUAL AND PROCEDURAL BACKGROUND 

On September 15 , 2020, the Carbon County Tax Claim Bureau 

(hereinafter "CCTCB" ) held an upset sale pursuant to the provisions 
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of the Real Estate Tax Sale Law, (her einafter "RETSL") , 7 2 P. S. 

§5860 .101 et. seq. One of the properties subjected to that sale 

was r eal estate titled to Spli t Rock Family Partnership 

(hereinafter "SRFP"), located at 18 Birchwood Road , Lake Harmony, 

Pennsylvania , and having a tax parcel number of 33A-21-B52 , 

(hereinafter "the property"). The property was sold to Christian 

Fehrenbacher, (hereinafter "Fehrenbacher"), Intervenor herein, for 

the bid price of $45,000.00. This sale occurred as a result of 

delinquent real estate taxes beginning with the tax year 2018. 

On November 9, 2020, Petitioners , Daniel Clark and Victoria 

Clark , trading as SRFP, filed objections and exceptions to the 

sale of the property exposed at the September 15 , 2020 upset sale. 

CCTCB filed an answer to these objections and exceptions on 

November 30, 2020. Fehrenbacher filed an answer on December 23, 

2020. 1 

A hearing was held on January 28 , 2 021 to address these 

objections and exceptions. Testimony was elicited from three 

witnesses. Testifying for SRFP were Daniel Clark and Victoria 

Clark Bolger (hereinafter "Clark and Bolger." Testifying for CCTCB 

was its Director , Renee Roberts (hereinafter "Roberts"). 

1 On December 23 , 2020, Fehrenbacher filed not only this answer but a lso a 
Not i ce of Intention as an intervene pursuant to Pa . R.C.P . Rules 2327 and 2378. 
Also on that same date, Fehrenbacher filed a Petition for Intervention which 
neither CCTCB nor SRFP opposed. 
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According to Bolger, on or about September 9, 2 013 , Lisa 

Clark , Executrix of the Estate of Dominick Vittese, executed and 

delivered a deed from the estate to SRFP for its interest in a 

parcel of real estate located at 18 Birchwood, Kidder Township, 

Carbon County , Pennsylvania. In executing and delivering this 

deed, Lisa Clark, the mother of the petitioners, Clark and Bolger 

certified the address of the Grantee , SRFP as being 18 Miles Road , 

Darien , Connecticut 06820 . 2 

residence of Bolger . 3 

This address was at the time the 

Bolger testified that she and Clark are the only general 

partners of SRFP, 4 however , neither Bolger nor Clark produced any 

documentation supporting the existence nor creation of this 

partnership. Bolger also indicated that she was unaware if any 

income tax filings were ever submitted for SRFP as a partnership 

or if any fictitious name registration was ever filed. Clark also 

testified that he did not know if SRFP was registered with the 

Pennsylvania Corporation Bureau . Likewise, he did not know if any 

taxes were paid by SRFP . 

2 The reason to certify the address of the grantee is t o identify the location 
where real estate tax bills are to be sent. 

3 Bolger testified that her family moved from this residence sometime in June, 
2017 to Summit, New Jersey . 

4 The existence a nd validity of this partnership was raised by both Respondents 
in their answers to Clark and Bolger 's objections and exceptions as well as at 
the hearing. 
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On the issue of real estate taxes, Clark never saw any tax 

bills for the property nor was he aware that 18 Miles Road, Darien, 

Connecticut was used on the deed fo r the property as its "certified 

address." Clark also explained that if tax bills were sent to his 

sister, he would be surprised. Notwithstanding his lack of 

knowledge of where these tax bills were sent , he did indicate that 

all taxes were paid through January 1 , 2018 . Clark also indicated 

that Bolger neve r sent any tax bills to him but he also stated 

that the bills were sent to Bolger until she moved . 

Bolger testified that she did not direct estate counsel , 

Gerstien, Grayson and Cohen, LLP of Mount Laurel, New Jersey to 

use her address as the "certified address" for the property. 5 In 

furtherance of her denial , she claimed she was not aware that 18 

Miles Road , Darien, Connecticut, her former residence , was being 

used as the address to where real estate tax bills were being sent. 

However , she also said that if those tax bills were sent to that 

address while she lived there , she would make sure they would be 

paid or sent to her father for payment. Bolger then cont r adicted 

her direct testimony by saying that she thought the real estate 

taxes were being sent to the family business address. Finally, 

Bolger testified that she only became aware that 18 Miles Road, 

5 Both Clark and Bolger testified that Attorney Grayson had long been general 
counsel for their family and the family business in Pennsauken, New Jersey. 
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Darien , Connecticut was being used as the address to where real 

estate taxes were being sent when the property was actually sold. 

When Bolger moved from Connecticut to New Jersey in June, 

2017, she claims she completed a change of address form with the 

United States Postal Service . She did not, however indicate 

whether she changed the certified address for the property with 

anyone (i.e ., tax collector or tax assessment office . ) Clark 

testified that he was likewise unaware if any forwarding address 

was ever supplied f or the property . 

Clark and Bolger also provided documentation related to 

various bills associated with this property . For example, they 

produced a copy of the 2020 trash invoice from Kidder Township 

dated January 1, 2020 showing "Split Rock Family Partnership , 7221 

N. Crescent Blvd. , Pennsauken, New Jersey" as the then address for 

SRFP. 6 This invoice however, does not specifically identify the 

subject property. Similarly, Clark and Bolger produced a copy of 

a road maintenance invoice , 7 with a "bill to" name and addr ess of 

Lisa Clark, 340 Tom Brown Road, Moorestown , New Jersey 08057 . " 

This invoice likewise does not identify the subject property nor 

SRFP . Lastly , Clark and Bolger produced copies of PPL bills for 

6 Petitioner's Exhibit #4 . 

7 Petitioner's Exhibit #5. 
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all of 2020. B The se invoices do in fact identify SRFP and the 

address of Birchwood Road, Lake Harmony. 9 

As to all notices sent by CCTCB, Clark and Bolger both 

t e stified that neither of them either signed for any certified or 

registered mail, nor had seen a n y of the notices . Likewise , they 

claimed they had not observed any postings on the property . Bolger 

also testified that she never authorized anyone at 18 Miles Road, 

Dar ien, Connecticut to sign for any notices after she moved t o 

Summit , New Jersey. 

CCTCB Director Roberts testified that all not i ces relat i ve t o 

the property were always sent t o 18 Miles Road, Dari en , 

Connecticut , as that was t he only address on file f or SRFP. CCTCB 

presented six (6) exhibits whi ch Roberts identified and testified 

about extens ively. The f irst notice sent as required by RETSL, 

dated April 1 , 2019 , was the Notice of Return and Claim. 10 This 

was sent by CCTCB for unpaid 2018 real estate taxe s . Roberts 

8 Petitioner ' s Exhibit #6 . Notwithstanding the lack of property i dentification 
on these bills , for reasons not ed later in this opinion , we did not give any 
cons ideration to these bills as something CCTCB should have investigated to 
f i nd a no ther address for SRFP. 

9 Clark and Bolger claimed that had CCTCB contacted PPL they would have known 
of the new address for SRFP . While these documents may have been helpful in 
identifying a forwarding address for SRFP, this Court i s unsure how a third 
party could access them . Additionally , as noted in footnote 8, we do not 
believe CCTCB was required to contact PPL in any event. 

10 Respondent 's Exhibit #1. 
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testified that this was sent to SRFP at the 18 Miles Road, Darien 

Connecticut address by certified mail. Roberts noted that this 

mailing was returned by the United States Postal Service on or 

about April 22 , 2019 with a notation on the envelope of "wrong 

address" and a postal sticker noting "return to sender , not 

deliverable as addressed , unable to forward. " 11 When queried, 

Roberts indicated she then double checked the records in the tax 

assessment office. Roberts noted that the address in the tax 

assessment office was the same as the one possessed by CCTCB . As 

a result, nothing further was done to locate a different address. 

When asked by SRFP ' s counsel if she took any additional steps to 

locate a correct address for SRFP, Roberts indicated she d i d not 

feel that 607a applied to a Notice of Return and Claim . 12 

Roberts testified that a similar Notice of Return and Claim 

for the unpaid 2018 real estate taxes dated June 3, 2019 was posted 

on the property by Palmetto Posting, Inc. on July 11 , 2019 . This 

is supported by a photograph showing a copy of the notice placed 

on the property. 13 

Roberts further testified that a Notice of Return and Claim 

11 Page 2 of Respondent's Exhibit #2. 

12 Notwithstanding, 72 P.S. §3860.607a requires a tax bureau to engage in 
additional notification efforts under certain circumstances. This issue will 
be addressed seriatirn. 

13 Respondent's Exhibit #2 . 
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was next sent to SRFP for unpaid 2019 real estate taxes. This 

notice, dated May 1 , 2020 was also sent to the 18 Miles Road , 

Darien , Connecticut address , however, unlike the Notice of Return 

and Claim sent the previous year , this mailing was not returned. 

Records received from the U.S. Postal Service indicated that this 

item, #9214 8969 0037 9886 3303 60 , was received at 18 Miles Road, 

Darien, Connecticut on May 22 , 2020 at 2:04 P.M. 14 

On June 3 , 2020 , CCTCB sent a "Notice of Public Sale" to SRFP 

advising it that unless a certain sum is paid ($1 ,4 81.43) the 

property will be sold at a public sale on September 15 , 2020. 15 

This notice was likewise sent to SRFP at 18 Miles Road , Darien , 

Connecticut. According to the records received from the U.S . 

Postal Service , this mailing was received at this address on June 

12 , 2020 at 4:29 P.M. Roberts admitted that the signature on this 

record was not legible but that did not require CCTCB to engage in 

the additional notification efforts required by §607a . Had this 

Notice of Public Sale been returned , CCTCB then would have 

undertaken those efforts but since this was the second notice that 

was signed for at the Darien, Connecticut address, Roberts felt no 

14 Respondent's Exhibit #3 

15 Respondent ' s Exhibit #4 . 
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further efforts were needed. 16 

On July 8, 2020 , Palmetto Posting, Inc. posted a "Notice of 

Public Sale" on the property. 17 Similar to the Notice of Public 

Sale sent to the Darien, Connecticut addr ess , this notice provided 

SRFP with notice of the exposure of the property at a public sale 

on September 15, 2020 and that the amount that needed to be paid 

to remove it from t hat sa l e was $1,481.43. A p icture showing the 

location of where this notice was posted on the property appears 

on the back of the exhibit. 

Through a further mailing dated August 17 , 2020, the CCTCB 

sent another Notice of Public Tax Sale to SRFP at the Darien, 

Connecticut address . Roberts testified that this notice was not 

required to be sent, but it was sent as a courtesy to the owner. 18 

16 Throughout cross-examination, Petitioners' counsel inquired as to why CCTCB 
did not investigate connections between Lisa Clark and SRFP, did not contact 
Gerst e in, Grayson and Cohen , LLP, did not reach ou t to Kidder Township for a 
possi ble different address nor do any internet searches for SRFP . Roberts 
indicated she had no reason to suspect a connection between Clark and SRFP , nor 
between the l aw firm and SRFP and did not believe it was necessary to look for 
any other addresses for SRFP because two of the notices sent were delivered at 
the Darien, Connecticut address, t he only address they had for SRFP. 

17 Respondent's Exhibit #5. 

18 §5860.602(e) (2) of the RETSL reads as follows : "If return receipt is not 
received from each owner pursuant to the provisions of clause ( 1), then , at 
least ten ( 10) days before the date of the sale, similar notice of the sale 
shall be given t o each owner who failed to acknowledge the first notice by 
United States first class mail, proof of mailing , at his l ast known post office 
address by virtue of the knowledge and information possessed by the bureau, by 
the tax collector for the taxing district making the return and by the county 
office responsible for assessments and revisions of taxes. It shall be the 
duty of the bureau to determine the las t post office address known to said 
collector and county assessment office.u 
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This mailing was returned by the U. S. Postal Service on August 26 , 

2020 with a label affixed thereto indicating " return to sender, 

not deliverable as addressed, unable to forward." Roberts also 

indicated that because two mailings resulted in actual deliveries 

of delivery at the address on record with her office, there were 

no further additional notification efforts to undertake pursua n t 

to §607a. 

After the sale occurred on September 15 , 2020 , CCTCB as 

required by §607 of the RESTL , made a consolidated return to the 

Court. 19 This return included the subject property. An order was 

issued , dated October 13 , 2020 , requiring that objections or 

exceptions to that sale had to be filed within thirty (30) days or 

else the sale would be confirmed absolute. Bolger testified that 

she never received nor saw that consolidated return . Clark 

testified that he learned of the sale of the property when he had 

a handyman notify him that the locks to the home were changed. 

All parties were given the opportunity to lodge post-hearing 

proposed findings of fact , conclusions of law and legal memoranda. 

This matter is now ripe for disposition. 

Roberts testified that CCTCB was not required by this section to send the 
notice identified herein because " return receiptu was received from the mailing 
required by clause (1). That receipt was attached to Respondent's Exhibit #4 
which evidenced delivery on June 12 , 2020 . 

19 Petitioner ' s Exhibit #8 . 
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LEGAL DISCUSSION 

The issue raised by SRFP centers on claims that CCTCB failed 

to comply with t he requirements of the RETSL. However , prior to 

determining whether CCTCB complied with the notice requirements of 

the RETSL , a preliminary issue , Clark and Bolger' s standing to 

object to the loss of the property of SRFP must be determined. 

This issue centers on the actual existence of SRFP and thus the 

implications that may have on the objections and exceptions filed. 

A . STANDING TO FILE OBJECTIONS 

Both Fehrenbacher and CCTCB allege that Clark and Bolger , 

trading as SRFP , have no standing to raise objections to the loss 

of this property as SRFP, the owner noted on all related documents , 

does not exist as a legal entity, i . e. , a Pennsylvania partnership. 

In their objections , Clark and Bolger identify SRFP as a 

Pennsylvania partnership . In both CCTCB's response to t hat 

averment as well as in Fehrenbacher's answer , they state the SRFP 

does not exist nor appear as a registered Pennsylvania partnership 

with the Pennsylvania Department of State in accordance with the 

Fictitious Names Act of 1982 , 54 Pa. C. S. §301 et . seq. CCTCB 

further demands in its answer that SRFP provide "strict proof to 

the contrary [ . at the time and place of hearing or trial 

in this matter . " At the time o f hearing, Clark and Bolger both 

testified that they did not know whether SRFP was registered as a 

[FM-15-21] 
11 



partnership in Pennsylvania or if a fictitious name wa s ever filed 

for. Further, Bolger stated that t o her knowledge , income tax 

returns were never filed for the partnership. 

1 . STANDING/LACK THEREOF IN PLEADINGS 

Fehrenbacher contends that, by virtue of SRFP ' s failure to 

factually deny his averment set forth in paragraph 16 of h is 

Petition to I ntervene, this averment is deemed admitted. 20 We 

agree with Fehrenbacher's assertion that this averment should have 

elicited a response beyond the boilerplate "conclusion of law" 

assertion , as the knowledge to answer paragraph 16 was clearly 

within the possession of the petitioners or at least easily 

obtainable by them . However, this Court does not see this averment 

nor the response given as consequential to the objections of SRFP 

as the Petition to Intervene is not now before the Court and those 

pleadings were not introduced as exhibits in the hearing on the 

objections. 

In defense of Fehrenbacher' s assertion that SRFP has no 

standing in this matter , SRFP claims Fehrenbacher failed to 

properly raise this issue and in fact waived it. In support of 

2° Fehrenbacher ' s averment in paragraph 16 reads : "Split Rock Family Partnership 
is not and had never been a registered partnership, entity and/or "fictitious 
name" exi sting in the Commonwealth of Pennsylvania as required per 54 Pa.C.S. 
§§304 et. seq. " The response provided by SRFP was: "Denied. Petitioners deny 
the averment s of this paragraph as conclusions of law to which no response is 
required. " 
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this proposition, SRFP points to Pa.R.C. P . Rule 1032 (a) . This 

rule reads as follows: "A party waives all defenses and objections 

which are not presented either by preliminary objection , answer or 

reply, except a defense which is not required to be pleaded under 

Rule 1030(b), the defense of failure to state a claim upon which 

relief can be granted, the defense of failure to join an 

indispensable party, the objection of failure to state a legal 

defense to a claim, the defenses of failure to exercise or exhaust 

a statutory remedy and an adequate r emedy of law and any other 

nonwaivable defense or objection . " SRFP's reliance upon this rule 

to support its argument is misplaced . 

In paragraph 1 of SRFP's "Objections and Exceptions to Upset 

Tax Sale," it states: "Petitioner , Split Rock Family Partnership, 

is a Pennsylvania General Partnership." In response to this 

averment and contained in its filing entitled "Respondent Carbon 

County Tax Claim Bureau ' s Answer to Objections and Exceptions to 

Upset Tax Sale ," CCTCB answers as follows , in pertinent part: " 

there do not appear to be any current records in the 

Pennsylvania Department of State to reflect the registration of a 

Pennsylvania General Partnership and/or fictitious name for "Split 

Rock Family Partnership" Strict proof to the contrary is 

demanded at the t ime and place scheduled for hearing or trial in 

this matter." Likewise, in his answer to that same paragraph 
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contained in the objections , Fehrenbacher responded : "Denied. It 

is specifically denied that Split Rock Family Partnership i s a 

registered Pennsylvania general partnership , pursuant to 54 

Pa . C . S. §§301 et . seq . It is further denied that Split Rock Family 

Partnership exists as any other form of partnership or as a legal 

entity in the Commonwealth of Pennsylvania." Clearly, both CCTCB 

and Fehrenbacher raised the issue of the lack of standing on the 

part of SRFP to bring these objections pursuant to the mandates of 

Rule 1032(a). A party preserves its standing argument by raising 

it in his answer. Mae v . Janczak, A. 3d , FN2 2021 WL 209279 (Pa. 

Super . Ct. 2021). See also Drake Mfg. Co. Inc . v. Polyfl owr Inc . 

109 A. 3d 250 , 257 , (Pa. Super 2015) (objection to standing properly 

presented when raised in preliminary objections or answer.) 

2. APPLICATION OF FICTITIOUS NAME ACT, 54 PA.C.S. §301 
ET . SEQ ., TO SRFP AND THE ISSUE OF STANDING 

"Standing or capacity to sue , relates to a party's right 

to make a legal claim or seek judicial enforcement." Mae v. 

Janczak , A. 3d, 2021 WL 209279 , FN2 (Pa . Super. 2021) . 54 

Pa.C.S.§301 et . seq. is known as Pennsylvania ' s "Fictitious Names 

Act." "The purposes of the Fictitious Names Act are : ( 1) to 

protect persons giving credit in reliance on the fictitious name; 

and (2) to establish definitively the identities of those owning 

the business for the information of those who have dealings with 
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the entity . George Stash and Sons v . New Holland Credit Co. , LLC, 

905 A. 2d 541 , 543 (Pa . Super 2006) , (internal citations omitted). 

A "fictitious name" is defined as "any assumed or fictitious name, 

style or designation other than the proper name of the entity using 

such name . The term includes a name assumed by a general 

partnership, syndicate, joint adventure ship or similar 

combination or group of persons." 54 Pa.C.S . A. §302 (emphasis 

ours) . 

Clearly , SRFP is a fictitious name devoid of any proper 

names to identify its partners. "The Fictitious Names Act provides 

that an entity which has failed to register its fictitious name 

shall not be permitted to maintain any action in a tribunal in 

this Commonweal th." George Stash and Sons, Supra at 54 3 ; 54 

Pa.C . S . A. §331 (a) . Additionally , pursuant to 331(b), "[B]efore 

any entity may institute any action in any tribunal of this 

Commonwealth on any cause of action arising out of any transaction 

in respect to which such entity used a fictitious name prior to 

the date of the registration of such fictitious name, or after the 

date its registration under this chapter was cancelled or otherwise 

terminated as to such entity , the entity shall pay to the 

department for t he use of the Commonweal th a civil penalty of 

$500." There was no testimony presented by any of the parties 

testifying on behalf of SRFP suggesting that a fictitious name was 
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registered or that the $500. 00 civil penalty was paid prior to 

instituting this action . This is clearly what is required in order 

for SRFP to file these object i ons. 

Lastly, SRFP argues that even if SRFP was not a registered 

fictitious name , both CCTCB and Fehrenbacher knew, by virtue of 

Clark and Bolger filing the objections , that they were the general 

partners for the SRFP general partnership upon Fehrenbacher and 

CCTCB receiving a copy of the objections. 21 There i s no doubt that 

upon receipt of the objections , receipt of which occurred after 

the filing of the same, that the identities of Clark and Bolger as 

the proported general partners of SRFP were revealed to 

Fehrenbacher and CCTCB . However , the statute is clear: no entity 

shall be permitted to maintain an action if it has no registered 

fictitious name , but can still institute an action if before doing 

so, it pays to the Commonwealth the civil penalty of $500 . 00. Th is 

SRFP did not do prior to the filing of the objections on November 

9 , 2020. Any knowledge that Clark and Bolger were the partners of 

SRFP had to be known by Fehrenbacher and/or CCTCB before that date. 

As such , this Court finds that SRFP, an unregistered 

general partnership pursuant to 54 Pa . C. S.§301 et . seq., an 

21 When someone dealing with an unregistered party knows with whom they are 
dealing, notwithstanding the fact that the civil penalty was not paid, that 
lack of registration, in certain circumstances does not preclude the filing of 
a civil suit. George Stash and Sons, supra. 
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unregistered fictitious name which did not pay the requisite civil 

penalty pursuant to §331(b) prior to instituting this action , lacks 

standi ng to file these objections. 

Notwithstanding this decision, this Court still i ntends to 

embark on addressing this sale on the merits as well . 

B. SUBSTANTIVE CHALLENGE TO UPSET SALE 

[There is a prima facie presumption that the acts of public 

office rs exists and applies to tax sales . ] This presumption exists 

until the contrary appears. A property owner overcomes this 

presumption when exceptions to a tax sale are filed alleging that 

a tax claim bureau did not comply with statutory notice 

requirements. Dolphin Service Corp . v . Montgomery County Tax Claim 

Bureau, 557 A. 2d 38 , 39 (Pa . Cmwlth. 1989). Once averrnents are 

made that notices are inadequate or insufficient , a prima facie 

challenge to the presumption of regularity is made out. Ali v. 

Montgomery Co. Tax Claim Bureau , 557 A.2d 35 (Pa . Cmwlth . 1989). 

The burden then falls on the tax claim bureau to prove compliance 

with the challenged notice provisions . In Re: 1999 Upset Sale of 

Real Estate, 811 A.2d 85 , 88 (Pa. Cmwlth . 2002) . 

In the case sub judice , SRFP ' s al l egations that the CCTCB did 

not mail notices to the proper address nor properly post the real 

estate subject to the sale, are sufficient to raise a challenge to 

CCTCB ' s notice obligations. Accordingly , the burden shifts to the 
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CCTCB to show that it strictly complied with RETSL. Thus, when a 

hearing is commenced to address objections to the procedures 

leading to the tax sale and specifically, the statutory notice 

requirements, the burden is on the agency, CCTCB , to prove that 

"it complied with all statutory notice provisions and applied 

common sense business practices in ascertaining proper addresses" 

where notice of the tax sale may be given. Farro, Tax Claim Bureau 

of Monroe County, 704 A.2d 1137, 1142 (Pa. Cmwlth. 1997); Rinier 

v . Tax Claim Bureau of Delaware County, 606 A. 2d 635, 641-42 (Pa. 

Cmwlth. 1992). 

7 2 P. S . §58 60. 602 identifies the notice requirements that 

must occur before real estate can be exposed at an upset sale. 

Section 602(a) requires publication "not less than once in two (2) 

newspapers of general circulation in the county, if so many are 

published therein , and once in the legal journal, if any, 

designated by the court for the publication of legal notices." 

Additionally, §602 (e) (3) requires that "[e] ach property 

scheduled for sale shall be posted at least ten (10) days prior to 

the sale." 72 P.S. §5860.602(e) (3). SRFP contends that CCTCB 

failed to strictly comply with this requirement in that t here was 

no evidence that the notice remained posted for ten (10) days prior 

to the sale, nor was there evidence of what any such notice said 

or where exactly such notice was posted. 
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Lastly, "[A]t least thirty (30) days before the date of the 

sale," notice must be given, "by United States certified mail, 

restricted delivery , return receipt requested, postage prepaid, to 

each other as defined by this act ." 72 P.S. §5860.602(e) (1) . SRFP 

contends that while this notice appears to have been signed for 

" by someone" via the United States Postal Service , it was not 

signed by a representative of SRFP or by someone authorized by 

SRFP to sign on its behalf. SRFP claims that as a result, CCTCB 

was required , but failed , to engage in the additional notification 

efforts set forth in 72 P . S . §5860.607a. 

" A fundamental requirement of due process is t hat notice be 

' reasonably calculated, under all the circumstances , to apprise 

interested parties of the pendency of the action and afford them 

an opportunity to present their objections. '" Famageltto v. County 

of Erie Tax Claim Bureau, 133 A. 3d 337 , 345 (Pa. Cmwlth . 2016) (en 

bane). When dealing with upset sales such as this , at a minimum , 

a property owner shall be actually notified by CCTCB if reasonably 

possible, before the land subject to that sale if forfeited. Tracy 

v . County of Chester / Tax Claim Bureau , 489 A.2d 1334, 1339 (1985). 

In furtherance of this requirement , CCTCB where necessary , shall 

"conduct reasonable investigations to ascertain the identity and 

whereabouts of the latest owners of record of property subject to 

an upset sale for purposes of providing notice to that party . " 

[EM-15-21] 
19 



Farro v. Tax Claim Bureau of Monroe County, 704 A. 2d 1137, 1142 

(Pa. Cmwl th . 1997) . These provisions are strictly construed and 

strict compliance is mandated for each notice so as to avoid the 

depr ivation of property without due process . Donofrin v . 

Northampton County Tax Claim Bureau , 811 A. 2d 1120 , 1122 (Pa . 

Cmwl th . 2002) . 

1 . ADEQUACY OF POSTING 

As noted, SRFP contends that the posting performed by 

Palmetto Posting, Inc . on behalf of CCTCB d id not meet the 

requirements of §602 ( e) ( 3) , including proving that the notice 

remain posted for ten ( 10) days prior to the sale . Roberts 

testified that Exhibit #5, a double - sided document , depicted on 

the front side a copy of the notice that was posted on the subject 

property and the back side provided a "fi eld report " of the work 

performed by Palmetto , including identifying information of the 

property and when posting was completed . According to this 

e xhibit , the notice was posted on July 8 , 2020 , well in advance of 

the September 15 , 2020 up set sale. "The method of posting must be 

reasonable and likely to inform the taxpayer as well as the public 

at large of [the] intended r eal estat e property sale." In Re: 

Somerset County Tax Sale of Real Estate Assessed in the Name of 

Tub Mill Farms, Inc ., 14 A.3d 180, 184 (Pa. Cmwlth . 20 10) (quoting 

Wi les v . Washington County Tax Claim Bureau , 972 A.2d 24, 28 (Pa . 
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Cm w l th . 2 0 0 9 . ) ) . Further, "in order to constitute posting that 

[is] reasonable and likely to ensure notice .. . the posting must 

be conspicuous , attract attention, and be placed there for all to 

observe. " Id . (quoting Ban v. Tax Claim Bureau of Washington 

County , 698 A, 2d 1386 , 1389 (Pa . Cmwlth. 1997)). In addition , the 

posted notice must be securely attached. Wiles , 972 A.2d at 28. 

Clearly, the posting was placed in a conspicuous spot as requ i r e d , 

i.e . , alongs ide of what appears to be a dr i veway used to appr oach 

the building on the subject p r operty , affixed in such a ma nner to 

ensure tha t i t remai ned s ecure thereon , and intended t o notify the 

public. There is nothing in the actions of CCTCB or Palmetto a s 

shown by the eviden ce and testimony , or in any contradictory 

testimony to show noncompliance with §5860 . 602(e) (3) . Also , this 

Court is unawar e of any authority that requires the CCTCB to prove 

that the posting remained ther e for the ten (10) day period 

preceding the actual sa l e. 

2 . MAILED NOTICES 

SRFP next argued that CCTCB failed to properly notice SRFP 

regarding the September 15 , 2020 sale as required by 

§5860 . 602 (e) (1). SRFP argues that because c e rtain mailings sent 

by CCTCB to SRFP were returned , required notices were never 

provided to SRFP and a s a r e sult , CCTCB was thereafter required to 
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engage in those additional notification efforts required by 

§5860 . 60 7a . 

CCTCB sent all notices to the address it possessed for SRFP. 

The following are those mailings , the dates they were mailed , the 

contents of those mailings and the results of t he mailing : 

Date of Mailing 

April 1 , 2019 

May 1 , 2020 

June 3, 2020 

August 17 , 2020 

Contents of Mailing 

Notice of Return and Claim 
(Unpaid 2018 taxes) 

Notice of Return and Claim 
(Unpaid 2019 taxes) 

Not i ce of Public Sale 

Notice of Public Tax Sale 

Pursuant to 72 P . S . §5860 . 308(a) , 

Delivery Status 

return to sender 
not deliverable 
as addressed ; 
unabl e to 
forward; wrong 
address 
(handwritten) 

Delivered/ 
Mailing signed 
for (5/12/20) 

Delivered/ 
Mailing signed 
for (6/12/20) 

Return to 
sender, not 
deliverable as 
addressed , 
unable to 
forward ; return 
to sender 
(handwritten) 

"Not later than the thirty-first day of July of each 
year , the bureau shall give only one notice of the return 
of said taxes and the entry of such claim in one envelope 
for each delinquent taxable property , by Unites States 
registered mail or United States certified mail , return 
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receipt request ed, postage prepaid, addressed to the 
owners at the same address listed on the form returned 
by the tax collector for taxes that are delinquent. 

If no post office address of the owner is 
known or if a notice mailed to an owner at such last 
known post office address is not delivered by the postal 
authorities , then notice as herein provided shall be 
posted on the property affected . " 

As noted , Respondent's Exhibit #1 is the notice required to 

be sent to SRFP pursuant to §308(a) to notify SRFP of the return 

and claim from the tax collector that the 2018 real estate taxes 

are unpaid and that the property was in jeopardy of being sold if 

this claim is not paid. As also noted, this mail was returned to 

CCTCB with the notation of "return to sender , not de l iverable as 

addressed; unable to f orward wrong address ." Rober ts testified 

that she investigated this address and the file in the CCTCB Office 

reflected this as the correct address for SRFP. Next, in 

accordance with §308(a) , CCTCB caused this property to be posted . 

A copy of this posting was introduced into evidence as Respondent's 

Exhibit #2 which not only contained the contents of the posting, 

but also the date, time and location, complete with a photograph 

of the posting . Thus , this Court finds that CCTCB complied with 

the requirements of §308(a) with regard to the Notice of Return 

and Claim of the unpaid real estate taxes for 2018 in anticipat i on 

of a 2020 upset sale . 
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Next , we examined the Notice of Return and Claim for unpaid 

2019 real estate taxes. As evidenced by the testimony and e xhibit, 

this notice dated May 1 , 2020 and addressed to SRFP , was delivered 

on May 12 , 2020. While the recipient's signature is not legible 

and appears to be more cryptic than an actual signature , this Court 

does note that the USPS tracking number and address listed match 

that listed on the Notice of Return and Claim itself. This Court 

find s that the exhibit evidences a delivery to the address for 

SRFP known to CCTCB . 22 

As the sale for the upset sale neared , CCTCB was required to 

provide three ( 3) different types of notices to all property 

owners. 

Pursuant to 72 P . S . §5860 . 602(a) , " at l east thirty (30) days 

prior to any scheduled sale , the Bureau shall give notice thereof , 

not less than once in two (2) newspapers of general circulation in 

the county, if so many are published therein , and once in the legal 

journal , if any , designated by the county for the publication of 

legal notices . " 23 72 P . S . §5860 . 602(a). 

"In addition to such publications , similar notice 
of the sale shall also be given by the bureau as follows : 

22 While this notice is not one required to be sent for purposes of the upset 
sale for the delinquent 2018 real estate taxes, it is important to note that 
it evidences to CCTCB that mail is in fact deliverable to the address on file 
for SRFP . 

23 This type of notice was never raised nor contested by SRFP so we will assume 
that the proper notices by publication were given to SRFP. 
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(1) At least thirty (30) days before the date of the 
sale, by United States certified mail , restricted 
delivery, return receipt requested, postage prepaid, to 
each owner as defined by this act. (3) Each 
property scheduled for sale shall be posted at least ten 
(10) days prior to the sale." 72 P.S . §5860.602(e). 

In support of the required mailing under this section, CCTCB 

presented Respondent ' s Exhibit #4, a copy of the Notice of Public 

Sale dated June 3, 2020. The third page, from the Unites States 

Postal Service , shows that certified mail item number 9269 3969 

0037 9887 1357 47 was delivered on June 12 , 2020 , well in advance 

of the September 15 , 2020 sale date. This item number likewise 

matches that listed on the Notice of Public Sale attached as page 

one of this exhibit. 

CCTCB ' s last notice requirement as a prerequisite to exposing 

SRFP ' s property at the upset sale is that of posting the subject 

property at least ten ( 10) days prior to the sale . Respondent 

Exhibit #5 , a two-sided document, was offered by CCTCB to satisfy 

this obligation. The front of this exhibit is a copy of t he Notice 

of Public Sale that meets the content requirements of the statute . 

The back side of this exhibit contains posting information 

including but not limited to location of the posting (18 Breezewood 

Road , Lake Harmony , Pennsylvania), date and time posted (July 8 , 

2000 , 7:15:00 P.M.) and relevant information pertaining to 

property details. In addition , this exhibit contains two photos , 
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an aerial shot of the subject property and a photo o f the posting 

which is located along the drive to the residence , similarl y to 

that in Exhibit #2 . Accordingly, this Court finds that CCTCB has 

satisfied its obligation of posting the s ubj ect property at least 

ten (10) days prior to the sal e. 

In addition to the aforementioned required notices , Roberts 

testified that "as a courtesy" another notice was sent on or about 

August 17 , 2020 to 18 Miles Road, Darien , Connecticut . Similarly 

to the results of the mailing of the initial Notice of Return and 

Claim, this mailing was returned with the postal notation of 

"return to sender , not deliverable as addressed , unable to 

forward . " As a result , Roberts indicated that she researched files 

in CCTCB , the Tax Assessment Office and with the Recorder of Deeds 

Office to see if CCTCB could locate a different address than that 

to which this mailing was sent . This search did not reveal any 

different addresses . When queried on why CCTCB did not undertake 

additional notification efforts pursuant to 72 P . S. §5860.607(a) , 24 

24 Pursuant to this section , 
"When any notification of a pending tax sale or a tax sale subject 
to cour t confirmation is required to be mailed to any owner, 
mortgagee , lienholder or other person or entity whose property 
i nterests are likely to be significantly affected by such tax sale, 
and such mailed notification is either returned without the required 
receipted personal signature of the addressee or under other 
circumstances raising a significant doubt as to the actual receipt 
of such notification by the named addressee or is not returned or 
acknowledged at all, then, before the tax sale can be conducted or 
confirmed, the bureau must exercise reasonable efforts to discover 
the whereabouts of such person or entity and notify him. The 
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she indicated that she did not feel that CCTCB needed to do so 

since two other mailings were signed for and accepted at the 

address in the possession of CCTCB . This Court agrees with CCTCB 

that additional notification efforts where not necessary as the 

CCTCB was within its authority to accept that the Notice of t he 

Public Sale , notice required by 72 P.S. §5860.602(e)(l) , was 

accepted and signed for at 18 Miles Road , Darien , Connecticut as 

evidenced by the notification that was received back from the 

United States Postal Service . 

CONCLUSION 

As a result of the efforts of CCTCB regarding the notice 

requirements as prerequisites to the sale of SRPF's property at 18 

bureau ' s efforts shall include, but not necessarily be restricted 
to, a search of current telephone directories for the county and of 
the dockets and indices of the county tax assessment offices, 
recorder of deeds office and prothonotary' s office, as well as 
contacts made to any apparent alternate address or telephone number 
which may have been written on or in the file pertinent t o such 
property . When such reasonable efforts have been exhausted, 
regardless of whether or not the notification efforts have been 
successful, and notification shall be placed in the property file 
describing the efforts made and the results thereof, and the 
property may be rescheduled for sale of the sale may be confirmed 
as provided in this act." 607a(a). 

Roberts testified that the notification of the pending sale was signed for 
at the address known to the CCTCB (Exhibit #4) and thus no other efforts needed 
to be undertaken. While the testimony of Bolger would indicate that she no 
longer resided at that address and could not have signed for that mailing nor 
authorize someone else to do so, the fact remains that there was no way for 
CCTCB to have known abou t those c ircumstances. 

Section 5860 . 602 (h) reads, "No sale shall be defeated and no title to 
property sold shall be invalidated because of proof that mail notice as herein 
required was not received by the owner, provided such notice was given as 
prescribed by this section." Thus, it is no consequence that SRFP ever received 
these notices, just that CCTCB sent them in accordance with this section . 
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Breezewood Road, Lake Harmony , Pennsylvani a, this Court finds that 

it met its obligat i ons and satisfied the heavy burden placed upon 

i t by the statute. Accordingly, this Court enters the fol l owing: 
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IN THE COURT OF COMMON PLEAS OF CARBON COUNTY, PENNSYLVANIA 
CIVIL DIVISION 

DANIEL R. CLARK AND VICTORIA 
CLARK BOLGER trading as SPLIT 
ROCK FAMILY PARTNERSHIP, 

Plaintiffs 

vs. 

COUNTY OF CARBON, TAX CLAIM 
BUREAU, 

Defendant 

and 

CHRISTIAN FEHRENBACHER, 
Intervenor 

Walter Zimolong, Esquire 
Robert Frycklund,. Esquire 
Chad Difelice , Esquire 

No. 20-2694 

-:-:-_; - - { 

_ ..... , -< 

Counsel for Plaintiffs 
Counsel for Defendant 
Counsel for Intervenor 

ORDER OF COURT 

---.I 

C..""J 
,:r, 

AND NOW, this 17N day of May , 2021, upon consideration of 

the "Objections and Exceptions to Upset Tax Sale" filed by Daniel 

R. Clark and Victoria Clark Bolger, trading as Split Rock Family 

Partnership, the r esponses thereto filed by the County of Carbon, 

Tax Claim Bureau and the Intervenor, Christ ian Fehrenbacher , along 

with briefs lodged and proposed findings of facts and conclusions 

of law filed , and after hearing and argument, it is hereby ORDERED 
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and DECREED that said Exceptions and Obj ections are OVERRULED and 

DISMISSED. 

BY THE COURT : 

Jo~ 
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