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ment in his deed; or (3) create a nuisance; or (4) violate any laws
or zoning or police regulations which are both constitutional and
valid.”). For this reason, they are “strictly construed, and nothing
will be deemed a violation of such a restriction that is not in plain
disregard of its express words.” Baumgardner v. Stuckey, 735
A.2d 1272, 1274 (Pa. Super. 1999) (quoting Great A. & P. Tea
Co. v. Bailey, 421 Pa. 540, 544, 220 A.2d 1, 3 (1966) (citations
omitted)), appeal denied, 561 Pa. 684, 751 A.2d 183 (2000). “[A]
restriction is not to be extended or enlarged by implication ... and
every doubt and ambiguity in its language [is to be] resolved in
favor of the owner.” Parker v. Hough, 420 Pa. 7, 11-12, 215 A.2d
667, 670 (1966). “There is no equitable extension of their terms,
and the court cannot read into them an intention which does not
plainly appear from the words of the restrictions.” Jones v. Park
Lane for Convalescents, Inc., 384 Pa. 268, 275, 120 A.2d 535,
539 (1956) (quotation marks and citation omitted). Nevertheless,
restrictive covenants which are neither illegal nor against public
policy are valid and enforceable. See Vernon Township Volun-
teer Fire Department, Inc. v. Connor, 579 Pa. 364, 855 A.2d
873, 879 (2004).

Restrictive covenants originate out of principles of contract
law and, in accordance with those principles, the interpretation
of restrictive covenants is governed by the intention of the par-
ties at the time of their creation with one important difference:
the language must at all times be strictly construed in favor of the
free alienability of property. See Baumgardner, supra at 1274.
If clear and unambiguous, this intent will be found in the writing
itself. See Richman v. Mosites, 704 A.2d 655, 658 (Pa. Super.
1997). If the language of the restriction is unclear, “[iJn constru-
ing a restrictive covenant, we must ascertain the intentions of the
parties by examining the language of the covenant in light of the
subject matter thereof, the apparent purpose of the parties and the
conditions surrounding execution of the covenant.” Gey v. Beck,
390 Pa. Super. 317, 324, 568 A.2d 672, 675 (1990).

In keeping with these principles, the recorded restrictive cov-
enants applicable to Defendant’s property do not regulate the type
or use of motor vehicles on private property, other than to impose
weight limitations and to require that all vehicles be parked in
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garages. They do not prohibit the ordinary parking of commercial
vehicles and equipment used and owned by Defendant on his
property, as distinguished from the storage of vehicles which is
prohibited. While the covenants clearly contemplate the creation
of a residential community, they do not expressly state that the
property must be used exclusively for residential purposes or bar
uses which are compatible with, or customary or incidental to, a
primarily residential use. Cf. Baumgardner, supra at 1275 (hold-
ing that a restrictive covenant which provided that a subdivision
lot was to be used solely for “residential purposes” prohibited the
parking of a truck-tractor and trailers used for commercial purposes
on the property); see also, Galliford v. Commonwealth, 60 Pa.
Commw. 175, 179, 430 A.2d 1222, 1224 (1981) (holding that the
parking of a seven and one-half ton truck-tractor used commercially
as an integral part of the owner’s business on property zoned for
residential purposes was a commercial usage prohibited by the
zoning ordinance).

It is undisputed that Defendant lives in his home and that this
is the primary use of his property in contrast to a use for business
or commercial purposes. The evidence presented indicated that it
is not unusual for a business contractor or truck driver who lives in
the development to occasionally park a vehicle at his or her home
overnight. Yet such use is certainly commercial and distinguish-
able from Defendant’s use only in degree, not in kind.” Contrary
to the Association’s position, Defendant’s use of his property does

7 Although not the basis for our decision, given this fact, we have serious
reservations whether the Association’s position regarding commercial usage, if
taken to its logical conclusion and uniformly enforced against all commercial usage
in Towamensing Trails, would not work greater harm than good.

An injunction is not of right and the chancellor is not bound to make
a decree which will do far more mischief and work greater injury than the
loss he is asked to redress. A suitor must not only appear in a court of equity
with clean hands, but he must come with reasonable promptness, in good
faith, and with a just and equitable demand. ... If an injunction is prayed for
where upon consideration of the whole case it ought not in good conscience

to issue, a mere legal right in the plaintiff will not move the chancellor.
Gey v. Beck, 390 Pa. Super. 317, 328, 568 A.2d 672, 677 (1990) (quoting
Moyerman v. Glanzberg, 391 Pa. 387, 393, 138 A.2d 681, 684-85 (1958)).
Additionally, “[e]nforcement may also be denied where, for example, the party
seeking enforcement has himself violated a similar restriction or has acquiesced
in similar violations.” Id. at 332 n.2, 568 A.2d at 679 n.2 (citing Restatement,
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not violate the restrictive covenants sought to be enforced by the
Association, when strictly and properly construed.
Bylaws

The Association further argues, however, that Defendant’s
use of his property violates the Association’s bylaws which clearly
and unambiguously prohibit any commercial use of the property.
While we agree that Defendant’s use of his property for parking
eight and nine ton tractor-trailers and heavy equipment used in
his excavating business is unquestionably commercial in nature,
as is the use of his home for business purposes, and is therefore in
violation of the language of the bylaws restricting the use of De-
fendant’s property exclusively to residential purposes, the critical
question is whether such restrictions appearing in the bylaws are
enforceable against Defendant.

The bylaws are not restrictive covenants, they are not recorded,
and there is no evidence that Defendant or his predecessors in title
ever agreed to this restriction on the use of their property.® There is
no provision, authorization or statement in the Declaration, which

Property §560-61). “As a general rule, a restrictive covenant may be discharged
if there has been acquiescence in its breach by others, or an abandonment of the
restriction.” Vernon Township Volunteer Fire Department, Inc. v. Connor,
855 A.2d 873, 880 (2004) (citation omitted).

8 The relevant bylaws for these proceedings, as previously stated, are those
dated March 30, 2001. Title for both lots which Defendant now owns was con-
veyed by the developer prior to March 30, 2001. There is no evidence of record to
establish what bylaws, if any, were in existence prior to these conveyances and, if
so, what the provisions were. Nor can we determine from the evidence presented
what revisions have been included in the 2001 bylaws which did not previously
exist or when the language at issue in these proceedings was first inserted.

Pursuant to the Recording Act, 21 P.S. §351, a property owner must have
actual or constructive knowledge of an encumbrance upon his property in order
for that encumbrance to be enforced against him. See Wolter v. Board of
Supervisors of Tredyffrin Township, 828 A.2d 1160, 1162-63 (Pa. Commw.
2003), appeal denied, 577 Pa. 683, 843 A.2d 1240 (2004). “[A] grantee is charge-
able with notice of everything affecting his title which could be discovered by
an examination of the records of the deeds or other muniments of title of his
grantor.”Locust Lake Village Property Owners Association v. Wengerd,
899 A.2d 1193, 1199 (Pa. Commw. 2006) (citations and quotation marks omitted).
Because “a property owner has the duty to become aware of recorded restrictions
in the chain of title,” he “will be bound to such restrictions even absent actual
notice.” Vernon Tp. Volunteer Fire Dept., supra at 880.
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was recorded prior to the original conveyances by the developer of
what is now Defendant’s property, confining the use of individu-
ally owned lots within Towamensing Trails solely and exclusively
to a residential purpose. Nor does the Declaration give authority
to the Association to make and enforce additional restrictions on
the use of privately owned lots within the subdivision or provide
notice to prospective buyers that the restrictions on the use of the
property they purchase are subject to change without their consent
at a date earlier than thirty years from the date the Declaration was
recorded.” To the contrary, the Declaration expressly states that
the contracts, restrictions, easements, charges and liens to which
the real property is subject and which are to be enforced by the
Association, are those set forth in the Declaration. See Declara-
tion, Recitals, p. 1.

In a planned community which is not subject to the Uniform
Planned Community Act (the “Act”), 68 Pa. C.S.A. §{§5101-5414,
we know of no legal authority which allows a property owners” as-
sociation to unilaterally more severely restrict or limit a property
owner’s use of his property than that permitted in the restrictive
covenants which encumber the property.!” Cf. Schaad v. Hotel
Easton Co., 369 Pa. 486, 492, 87 A.2d 227, 230 (1952) (“[A] gen-

? As previously noted in the text, Article XIII of the Declaration provides
for an amendment process for changes to the covenants and restrictions in the
Declaration. With respect to the scope of such amendments, other jurisdictions
which have considered the issue impose a reasonableness standard. See e.g.,
Armstrong v. Ledges Homeowners Ass’n, Inc., 633 S.E.2d 78, 87 (N.C.
2006) (holding that “a provision authorizing a homeowners’ association to amend
adeclaration of covenants does not permit amendments of unlimited scope; rather,
every amendment must be reasonable in light of the contracting parties” original
intent”) (collecting cases on issue). Moreover, “certain contractual rights between
a corporation and its members cannot be destroyed by a simple amendment to
the bylaws without the consent of all those concerned even where there is provi-
sion for amendment.” McCaffrey v. Pittsburgh Athletic Association, 448 Pa.
151, 160, 293 A.2d 51, 56 (1972) (summarizing part of the holding in Schaad v.
Hotel Easton Co., 369 Pa. 486, 87 A.2d 227 (1952)).

1 To date, the Uniform Planned Community Act has been adopted by only
two jurisdictions, Pennsylvania in 1996 and North Carolina in 1999. In pertinent
part, Section 5103 of the Act, 68 Pa. C.S.A. §5103, defines a “planned commu-
nity” as “[r]eal estate with respect to which a person, by virtue of ownership of an
interest in any portion of the real estate, is or may become obligated by covenant,
easement or agreement imposed on the owner’s interest to pay any amount for
real property taxes, insurance, maintenance, repair, improvement, management,
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eral reservation of the power to amend the by-laws of a corporation
cannot be construed as permitting the abrogation of substantial
rights of property of the shareholders or the alteration of their
contractual relations inter se, but only the changing of regulations
governing the administration and conduct of the corporation’s
internal affairs; provisions affecting property or contractual rights
cannot be repealed or altered without the consent of the parties
whose interests are thereby impaired.”) (emphasis added); see also,
Moosic Lakes Club v. Gorski, 402 Pa. 640, 645, 168 A.2d 343,
346 (1961) (applying Schaad to the property rights, as opposed
to the membership rights, of non-profit organization members).
With respect to individual lots in a private residential subdivision
whose use is limited by a recorded set of restrictive covenants and
whose owners, by virtue of their ownership interest, automatically
become members in a property owners” association clothed with
the authority to enforce the covenants, the relationship between
the property owners and the association is contractual. As such,
the powers of the association to enforce the restrictions may not
exceed the authority granted to it by the covenants. Cf. Armstrong
v. Ledges Homeowners Association, Inc., 633 S.E.2d 78, 86
(N.C. 2006) (“In a community that is not subject to the North
Carolina Planned Community Act, the powers of a homeowners’
association are contractual and are limited to those powers granted
to it by the declaration.”)."!

administration or regulation of any part of the real estate other than the portion
or interest owned solely by the person.” Under the Act, “common facilities” are
defined as “[a]ny real estate within a planned community which is owned by the
association or leased to the association. The term does not include a unit.” The
term “unit” is further defined in this same section of the Act as “[a] physical por-
tion of the planned community designated for separate ownership or occupancy,
the boundaries of which are described [in the declaration].” As defined by the
Act, Towamensing Trails is a “planned community.”

"' We note here for emphasis the narrowness of this holding limited as it

is to the use of privately owned lots in the development. Restrictive covenants
include those which limit land use and establish set back and side yard re-

quirements. See Jones v. Park Lane for Convalescents, Inc., 384 Pa. 268,
272, 120 A.2d 535, 538 (1956) (“Restrictions limiting the right of the owner
to deal with his land as he may desire fall naturally into two distinct classes,
the one consisting of restrictions on the type and number of buildings to be
erected thereon, and the other on the subsequent use of such buildings.”).
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This limitation on the Association’s authority is not circumvent-
ed because the Association is organized as a nonprofit corporation
whose members are bound by its bylaws, duly enacted, including
amendments lawfully made from time to time, and those admin-
istrative rules and regulations adopted pursuant thereto, 15 Pa.
C.S.A. §5505; as a nonprofit corporation, the bylaws of the Associa-
tion are required to be consistent with the law, which, under the
circumstances of this case, requires that the bylaws be consistent
with the Declaration. Cf. Armstrong, supra at 82."* We turn next
to the applicability of the Uniform Planned Community Act.

Uniform Planned Community Act

The Uniform Planned Community Act was enacted in this
Commonwealth on December 19, 1996, with an effective date of
February 2, 1997. See 68 Pa. C.S.A. §5102. The Act contemplates
the creation of planned communities pursuant to its terms which
include that any restriction on the use or enjoyment of a privately
owned unit within the development, if not already appearing in
another recorded document, must be disclosed in a written declara-
tion which is required to be acknowledged and recorded with the
same formality as a deed. See 68 Pa. C.S.A. §§5201 and 5205(10).
The Act further recognizes that except to the extent inconsistent
with its provisions, the law of real property supplements its provi-
sions. See 68 Pa. C.S.A. §5108.

They are to be distinguished from affirmative covenants, such as those providing
for the payment of dues and assessments, which impose affirmative duties and
may also run with the land. See Birchwood Lakes Community Association,
Inc. v. Comis, 296 Pa. Super. 77,83, 442 A.2d 304, 307 (1982).

A further distinction exists between restrictions limiting an owner’s conduct
on his own property and that on property owned by the Association. At this point,
we are not addressing the use of roads and common facilities owned by the As-
sociation for the benefit of all lot owners and whose usage we find is subject to
reasonable regulation by the Association consistent with the property rights of
lot owners. See infra note 13.

12 As a nonprofit corporation, the Association is governed by the Pennsylvania
Nonprofit Corporation Law, 15 Pa. C.S.A. §{§5101-6162. Section 5504(a) of the
Nonprofit Corporation Law permits the bylaws to contain “any provisions for
managing the business and regulating the affairs of the corporation” provided
they are not “inconsistent with law or the articles.” 15 Pa. C.S.A. §5504(a)
(emphasis added).
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Although the Act does not apply generally to planned commu-
nities created prior to its effective date, Towamensing Trails being
within this category, amendments to restrictions previously imposed
on the use of privately owned units within the development which
occur after the effective date of the Act—regardless of when the
development was formed—must be unanimously approved by all
unit owners affected. See 68 Pa. C.S.A. {§5102(b) (relating to
retroactivity) and 5219(d) (relating to amendment of declaration);
see also, Shorewood West Condominium Ass’n v. Sadri, 992
P.2d 1008, 1009 (Wash. 2000) (holding that “because the property
rights of individual condominium unit owners are creations of a
condominium statute and are subject to that statute, restrictions
on leasing adopted after the owners purchased their unit may be
applied to such owners if the restrictions are in accordance with
the statute” and also that “a restriction on use which appears in a
condominium apartment owners association’s bylaws but not in its
declaration is not in accordance with the [enabling statute]” and
is therefore not enforceable). These provisions for changing the
use to which privately owned property can be placed reinforce not
only the fundamental common law principle that vested property
rights in real estate cannot be privately altered without the consent
of the property owner or its equivalent—that the change be made
in accordance with some term, condition or covenant under which
the property was acquired—Dbut, as applied to this case, mandate
that to the extent the Association’s 2001 bylaws impose new re-
strictions on the use of subdivision lots which did not previously
exist and which arose since the effective date of the Act, they are
invalid absent proof that the Defendant or his predecessors in title
consented to their implementation."

13 The right of a property owners’ association, as the fee owner of common
properties and facilities, including roads, to control the use of these facilities
and to maintain them for the mutual use and benefit of all property owners is
not in dispute. See Meadow Run and Mountain Lake Park Association v.
Berkel, 409 Pa. Super. 637, 640, 598 A.2d 1024, 1026 (1991) (quoting Sea Gate
Association v. Fleischer, 211 N.Y.S.2d 767, 778-79 (1960)), appeal denied,
530 Pa. 666, 610 A.2d 46 (1992). Under Pennsylvania law, “the owner of land,
who grants a right of way over it, conveys nothing but the right of passage, and
reserves all incidents of ownership not granted.” Mercantile Library Co. of
Philadelphia v. Fidelity Trust Co., 235 Pa. 5, 15, 83 A. 592, 595 (1912). As
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CONCLUSION

Central to the common law of private communities, as well as
those governed by the Uniform Planned Community Act, is the
primacy of the underlying documents on which the community
is founded: the mutual and reciprocally beneficial restrictive cov-
enants in the one case, and in the other, the statutory declaration.
Under neither can the powers of the community association exceed
those established by the founding documents; under neither can
the association impose greater restrictions on the use of private
units within the development than that authorized by these gov-
erning instruments. In accordance with this central tenet, to the
extent the bylaws of Towamensing Trails impose greater restric-
tions on the use of private property within the development than
that provided or permitted by the restrictive covenants of record,
they are invalid and unenforceable. As applied to this case, we
have determined that the bylaw provisions restricting the use of
privately owned property within Towamensing Trails exclusively
and solely to residential purposes is greater than that appearing in
the protective covenants for the development.

We have also determined that this limitation on the ability to
regulate privately owned property does not extend to common
properties and facilities owned by the Association for the benefit
of the community as a whole and in which the property owners
for Towamensing Trails hold easements and access rights. As to
these properties and, in particular, as to the use of the develop-

the fee owner for this property, the Association clearly retained the right under
both common-law principles of real estate and under its declaration, bylaws, and
rules and regulations to enjoin the Defendant from parking his vehicles within
the right-of-way on which his property fronts, and thereby impeding ingress and
egress on this private road. See Adams v. Ward, 3 D. & C. 3d 194, 195 (1977)
and 68 Pa. C.S.A. {5302(a)(6); see also, Billig v. Skvarla, 853 A.2d 1042, 1051
(Pa. Super. 2004) (noting the propriety of equitable proceedings to enjoin the
owner of an easement from parking vehicles on a private road which impede
the use of the easement for ingress and egress). Here, the evidence produced at
the time of hearing convinces us that Defendant does in fact, at times, park his
vehicles on the Association’s roads in violation of Sections X-A(7) and (12) of the
Association’s Rules of Conduct for the location of parking motorized vehicles on
the Association’s property. We further conclude that the Association’s rules and
regulations with respect to parking are reasonable and do not unduly interfere
with Defendant’s use of his easement rights in the development’s roads.
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ment roads, the Association has the legal right and power to set
and enforce reasonable regulations regarding parking and weight
limitations. We further find nothing in the evidence presented in
this case to warrant a finding that the parking and weight limitations
imposed by the Association are other than a proper exercise of its
powers, enforceable in accordance with their terms, against the
Defendant, as well as the other lot owners within the Towamensing
Trails subdivision.™

14 As a final matter, we address the Association’s claim for attorney fees. In
general, “the parties to litigation are responsible for their own counsel fees and
costs unless otherwise provided by statutory authority, agreement of the parties, or
some other recognized exception.” Wrenfield Homeowners Association, Inc.
v. DeYoung, 410 Pa. Super. 621, 626, 600 A.2d 960, 962 (1991) (quotation marks
and citation omitted). Because the Association’s Declaration does not authorize
an award of attorney fees to enforce restrictive covenants regarding the use of
an owner’s property and because we believe it would be inappropriate under the
circumstances of this case to make an award of attorney fees under the Act, the
Association’s claim for attorney fees will be denied.

The Declaration expressly authorizes the Association to levy and collect from
its members assessments and charges devoted to the use and enjoyment of the
common properties, and further subjects delinquent members to the payment
of attorney fees incurred by the Association to enforce the collection of these
assessments and charges. See Declaration, Article VI, Sections 1 and 10. This
authority, however, does not extend to the enforcement of other covenants and
restrictions contained in the Declaration, in particular to those governing the use
of an owner’s property, the subject of these proceedings.

In contrast to the Declaration, under the caption “Collection of Charges,”
the bylaws authorize an award of attorney fees in any legal action commenced by
the Association to enforce “other obligations of members under the subdivision
legal documents.” See Bylaws, Article VII, Section D. Whether this language is
intended to encompass restrictions on use imposed by the bylaws themselves is
unclear. Even if this were the case, to the extent we have determined that the
restrictions on the use of private property created by the bylaws exceeds that
permitted by law, it would be inequitable to award attorney fees.

Under Section 5315 of the Act, reasonable costs and expenses of the Associa-
tion, including legal fees, incurred to enforce the provisions of the Declaration,
bylaws, and rules and regulations are enforceable as an assessment against the
property unit and are to be included in any judgment or decree in favor of the
prevailing party. See 68 Pa. C.S.A. §5315(a), (g). This section applies retroactively
to those planned communities created before the effective date of the Act and is
therefore inclusive of Towamensing Trails. See 68 Pa. C.S.A. §5102(b). However,
given our disposition of the competing claims of each party in which neither has
fully prevailed, no separate award of attorney fees will be made.
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IN RE: TERMINATION OF PARENTAL RIGHTS
of G.J.S. in and to A.J.M., a Minor

Civil Law—~Parental Rights—Involuntary Termination—Incarceration

1. The right of natural parents to decide how their children should be raised
is protected by the Fourteenth Amendment. This right, as with any constitu-
tional right, is subject to limitations and will yield to the child’s right to have
proper parenting and to be raised in a permanent, healthy, safe environment
if the parents are found by clear and convincing evidence to have failed to
fulfill their fundamental duties as parents.

2. In Pennsylvania the following two questions must be answered in the
affirmative before parental rights can be terminated: (1) has the petitioner
proven one or more grounds for termination as set forth in Section 2511(a)
of the Adoption Act; and (2) is the termination of parental rights in the best
interest of the child.

3. Section 2511(a) of the Adoption Act sets forth certain minimum standards
of care which must be provided for a child’s physical, mental, and emotional
well-being before parental rights can be terminated. Section 2511(a)(1)
examines directly the parents conduct; Section 2511(a)(2) measures the
effect of the parent’s conduct on the child; Section 2511(a)(5) requires for
termination that the child have been removed from the parent’s care for a
period of at least six months with no reasonable likelihood of remedying the
conditions which led to removal within a reasonable time period.

4. Parents have an affirmative obligation to act in good faith to fulfill their
parental duties. They must utilize all available resources and must exercise
reasonable firmness to provide for the needs of their child and to maintain
a positive parent/child relationship. Parental duties are defined by the cir-
cumstances and needs of the child.

5. Whether a parents actions are sufficient to meet his parental respon-
sibilities is measured against what would be expected of an individual in
circumstances which the parent under examination finds himself. A parent
is not relieved of parental duties simply because he is incarcerated. In or-
der to avoid termination of his parental rights, a parent in prison who fails
to perform parental duties has the burden of producing evidence that he
used all available resources to the best of his ability to maintain a parental
relationship.

6. The best interest and welfare of a child who has been removed from his
family requires that positive family relationships be developed as early as
possible. To accomplish this objective, the Adoption and Safe Families Act
requires concurrent permanency planning: exerting reasonable efforts over
areasonable time period (fifteen of the most recent twenty-two months) to
reunify the child with his natural family, as well as planning to terminate
parental rights and for adoption into a new family in the event reunification
cannot be timely effected.
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7. Termination of a father’s parental rights in his son is justified and will be
granted where a twelve-year-old child has been in foster care for more than
half his life; where the father has not provided for his son’s material and
emotional needs, has not maintained a real presence in his son’s life, and has
never been actively involved on a consistent, meaningful basis with his son;
where the father’s failure to provide for the child’s basic needs has resulted in
such needs having to be met, by necessity, by social services; where the goal
in dependency proceedings has been changed from reunification to adoption;
where a close, positive relationship has never existed between the child and
his father and there is no reasonable likelihood that such a relationship will
ever exist; and where the child has developed a stable, secure and beneficial
relationship with his foster father who desires to adopt him.

NO. 06-9428

CAROLE ]. WALBERT, Esquire—Counsel for Carbon County
Children & Youth Services.

MICHAEL P. GOUGH, Esquire—Counsel for G.S.
MARK E. COMBI, Esquire—Counsel for A.J.M.
MEMORANDUM OPINION
NANOVIC, P.].—October 31, 2007
PROCEDURAL AND FACTUAL BACKGROUND

Before us is Carbon County Children & Youth Services’ (“Chil-
dren & Youth”) petition to terminate the parental rights of G.J.S.
(“Father”) in his son, A.J.M. A.J.M. was born on July 4, 1995. He
is currently in the sixth grade and is, by all accounts, an intelligent
child. A.J.M. has been in placement through Children & Youth
since June 14, 2001.

At the time A.J.M. entered placement, he was five years old
and his natural parents, Father and T.L.M. (“Mother”), were either
unable or unwilling to care or provide for him. Father was in prison
at the time of A.J.M.s initial placement and had little, if any, prior
involvement in A.J.M.’s life. Mother, due to difficulties with alcohol
and drugs, was equally unable to supervise and care for her son.
She died from drug and alcohol-related causes on July 20, 2001,
at the age of twenty-five.

For most of the time A.J.M. has been in placement, Father has
been in prison. Father’s first release from prison following A.].M.’s
initial placement occurred in November 2001. Parole violations,
many involving drugs, as well as several new offenses, resulted in
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additional periods of incarceration. These include from July 2002
until December 2003, from August 2004 until December 2004,
from August 2005 until in or about November 2005, and from
November 2005 until the present time. Father’s current sentence
will be completed in September 2008.

At no time during A.].M.’s life has Father provided for his
son’s financial support, either directly or indirectly. He has never
provided a home for A.J.M., clothes, or food. He has never been
active in A.J.M.’s education, or even inquired as to his progress in
school. He has never provided for A.J.M.’s health needs." He has
never provided for A.].M.’s emotional and social well-being. The
most that can be said is that during those periods in 2002 and 2004
when Father was not in prison, he consistently attended visits with
his son arranged through Children & Youth. These visits occurred
every other week and varied from one to four hours in duration.
The visits, at first supervised, later became unsupervised.

Having lost his mother when he was barely six years old, A.J.M.
found himself alone and scared. The visits A.J.M. received from
his father opened the possibility of being raised by a member of
his family, something A.].M. desperately desired. When A.].M.’s
father told him that drugs were no longer a part of his life, that
he had reformed and would no longer be returning to prison, that
nothing was more important to him than his son, and that the two
would soon be living together as a family, A.].M. believed him.
A.J.M. was convinced that his father was genuinely interested in
his future and would become an integral part of his life.

By the time Father returned to prison in August 2004, A.].M.’s
hopes of some day living with his father were shattered. As de-
scribed by his caseworker, A.J.M. was sick and tired of his father’s
false promises; he felt betrayed and abandoned. A.].M. testified
that he needed someone to look up to and to help him, and that
his father was never there. Once again A.J.M. was separated from
his family. He was hurt, angry, and bitter. That he had these feel-
ings and was unable to suppress them—throwing temper tantrums

' A.J.M. has been diagnosed with ADHD and ADD; he currently sees a
therapist once a week for anger management counseling and attends monthly
appointments with a psychiatrist from whom he receives prescriptions for psy-
chotropic medication.
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and becoming disruptive and unruly in his foster home—was not
surprising. Unfortunately, the foster parents with whom A.J.M. had
been staying for more than three years were unable to cope with his
behavioral outbursts and requested that he be removed from their
home. A.J.M. was transferred to a residential treatment facility on
March 7, 2005; he remained there until June 30, 2006.

Since early 2005, A.J.M. has wanted nothing to do with his
father: he has opposed further visits, and has refused to accept
phone calls or receive letters from his father. A.J.M. does not want
to see or speak with his father. Since June 30, 2006, he has resided
in a therapeutic foster home with his current foster father, M.N.,
and ].E., another male foster child, who is seven years old. A.J.M.
has adjusted well to this new home.

While in prison, Father has asked for photographs of A.J.M.
and, at times, sent letters and made phone calls, although the num-
ber and frequency of both is unclear from the record. During the
six-month period immediately preceding the filing of Children &
Youth’s petition, Father wrote one or two letters to A.J.M., which
A.J.M. refused to read. During this time, Father did not telephone,
did not see A.J.M. other than at court proceedings, and took no
other steps to maintain a relationship with A.J.M.

None of the goals which Children & Youth originally set in
2001 for Father to gain custody of his son have been fully met:
that Father participate in regularly scheduled visits with A.J.M.;
that Father establish and maintain suitable housing; that Father
attend and successfully complete parenting classes; and that Fa-
ther be evaluated and successfully treated for his drug addiction.
Father’s visits with A.J.M., while intended to found a relationship
upon which to build, were never able to accomplish this goal, in
part, because of Father’s frequent returns to prison. Father never
obtained suitable housing, never provided Children & Youth with
proof that he completed parenting classes begun by him, and never
accepted or sought treatment for his drug addiction. Given Father’s
history of drug abuse and its effects on his life; his ongoing refusal
to abide by the laws of society, in consequence of which he has
been repeatedly imprisoned and is there now; and his long-standing
failure to establish or maintain a relationship with his son which
has resulted in their estrangement, it is clear that a close, lasting
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relationship between A.J.M. and his father will not occur in the
near future, if ever.

Children & Youth’s petition was filed on December 26, 2006.
The statutory bases for termination set forth in the petition are
those authorized by 23 Pa. C.S.A. §2511(a)(1), (2) and (5). A hearing
on the petition was held on June 19, 2007. At this hearing, A.].M.
was represented by court-appointed counsel, as was Father.

DISCUSSION

The right of natural parents to decide the care, custody and
management of their children is a fundamental liberty interest
protected by the Fourteenth Amendment. Santosky v. Kramer,
455 U.S. 745,753,102 S.Ct. 1388, 1394-95, 71 L.Ed.2d 599 (1982).
“As with any constitutional right, however, it is circumscribed by
duties and when the fulfillment of duties and responsibilities upon
which the right is founded are not implemented, the right must
fail.” In Interest of Lilley, 719 A.2d 327, 329 (Pa. Super. 1998).
Consequently, “[a] parent’s basic constitutional right to the custody
and rearing of his or her child is converted, upon the failure to
fulfill his or her parental duties, to the child’s right to have proper
parenting and fulfillment of his or her potential in a permanent,
healthy, safe environment.” In re B., N.M., 856 A.2d 847, 856
(Pa. Super. 2004), appeal denied, 872 A.2d 1200 (Pa. 2005). In
recognition of the importance of the right at stake, termination
of parental rights may occur only when the standard of clear and
convincing evidence is met, and even then, only when the court’s
findings establish a clear necessity to justify this conclusion. In In-
terest of Lilley, 719 A.2d at 329; see also, Santosky v. Kramer,
supra at 747-48, 102 S.Ct. at 1391-92 (holding that before parental
rights can be severed completely and irrevocably, “due process
requires that the State support its allegations by at least clear and
convincing evidence”).?

In deciding whether to terminate parental rights, the court
must answer two basic questions: (1) has the petitioner proven one

% “The standard of ‘clear and convincing” evidence is defined as testimony
that is so clear, direct, weighty, and convincing as to enable the trier of fact to
come to a clear conviction, without hesitance, of the truth of the precise facts in
issue.” Inre G.P.-R., 851 A.2d 967, 973 (Pa. Super. 2004); see also, In Interest
of Lilley, 719 A.2d 327, 330-31 (Pa. Super. 1998).
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or more grounds for termination as set forth in Section 2511 of the
Adoption Act, 23 Pa. C.S.A. {2511 (a)? and (2) is the termination of
parental rights in the best interest of the child? In re Adoption of
R.].S., 901 A.2d 502, 508 (Pa. Super. 2006). The focus of the first
inquiry is on the conduct of the parent; that of the second on the
child, specifically on his “developmental, physical and emotional
needs and welfare.” Id.; 23 Pa. C.S.A. §2511(b).

These two questions must be answered in the order pre-
sented.® In Pennsylvania, before the parent-child relationship can
be involuntarily terminated, the court must be persuaded by clear
and convincing evidence that the parents conduct meets one or
more statutory grounds for termination and that the child’s needs
and welfare will be best served by terminating parental rights. In
re C.P., 901 A.2d 516, 520 (Pa. Super. 2006). Only if the parent’s
conduct warrants termination does the focus of the inquiry shift
to the needs and welfare of the child, as determined under the
standard of the child’s best interests. In re Adoption of R.]J.S.,
supra at 508. “The needs and welfare of the child are a discrete
consideration to be determined only after the statutory require-
ments for termination have been met.” In re B.L.L., 787 A.2d
1007, 1014 (Pa. Super. 2001); see also, In the Interest of Coast,
385 Pa. Super. 450, 479, 561 A.2d 762, 776 (1989) (en banc) (Beck,
J., concurring) (“Needs and welfare is not a concept that fosters

% This sequence has constitutional significance; a State cannot constitution-
ally terminate a parent’s rights without showing parental unfitness and “for the
sole reason that to do so was in the children’s best interest.” In the Interest of
Coast, 385 Pa. Super. 450, 484, 561 A.2d 762, 779 (1989) (en banc) (Tamilia, J.,
concurring and dissenting), appeal denied, 525 Pa. 593, 575 A.2d 560 (1990);
see also, Santosky v. Kramer, 455 U.S. 745, 760 n.10, 102 S.Ct. 1388, 1398
n.10, 71 L.Ed.2d 599 (1982) (citing Quilloin v. Walcott, 434 U.S. 246, 255, 98
S.Ct. 549, 554, 54 1..Ed.2d 511 (1978) (“We have little doubt that the Due Process
Clause would be offended [i]f a State were to attempt to force the breakup of a
natural family, over the objections of the parents and their children, without some
showing of unfitness and for the sole reason that to do so was thought to be in the
children’s best interest,”” quoting Smith v. Organization of Foster Families,
431 U.S. 816, 862-63, 97 S.Ct. 2094, 2119, 53 L.Ed.2d 14 (1977) (Stewart, .,
concurring in judgment))); see also, In Interest of Lilley, supra at 329 (“[Once
intervention by the State has occurred on legitimate due process grounds, [the
child] stands in a different relationship to the parents than a child in an intact
family whose rights are protected and fulfilled by his parents.”).
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parental termination. It is a concept that inhibits it.”), appeal

denied, 525 Pa. 593, 575 A.2d 560 (1990).

Because of the importance of the continuity of relationships in
a childs life, “[o]ne major aspect of the needs and welfare analysis
concerns the nature and status of the emotional bond between the
parent and child.” In re Adoption of R.].S., supra at 508. This
examination requires an evaluation both of the child’s relationship
with his parents and the parents” demonstration of love, protection,
and concern for the child. When close parental ties or emotional
bonds exist between a parent and child, the effect a termination of
parental rights will have on the child must be considered. In re Ter-
mination of C.W.S.M., 839 A.2d 410, 416 (Pa. Super. 2003).
The Law: Statutory Grounds for Termination

In this Commonwealth, the termination of parental rights is
controlled by statute. As is relevant to this case, Section 2511(a)
and (b) of the Adoption Act sets forth the following criteria for
involuntary termination:

§2511. Grounds for involuntary termination

(a) General rule—The rights of a parent in regard to a
child may be terminated after a petition filed on any of the
following grounds:

(1) The parent by conduct continuing for a period of at
least six months immediately preceding the filing of the peti-
tion either has evidenced a settled purpose of relinquishing
parental claim to a child or has refused or failed to perform
parental duties.

(2) The repeated and continued incapacity, abuse, neglect
or refusal of the parent has caused the child to be without es-
sential parental care, control or subsistence necessary for his
physical or mental well-being and the conditions and causes
of the incapacity, abuse, neglect or refusal cannot or will not
be remedied by the parent.

LR

(5) The child has been removed from the care of the parent
by the court or under a voluntary agreement with an agency for
a period of at least six months, the conditions which led to the
removal or placement of the child continue to exist, the parent
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cannot or will not remedy those conditions within a reasonable
period of time, the services or assistance reasonably available
to the parent are not likely to remedy the conditions which led
to the removal or placement of the child within a reasonable
period of time and termination of the parental rights would
best serve the needs and welfare of the child.

o3 B

(8) The child has been removed from the care of the parent
by the court or under a voluntary agreement with an agency,
12 months or more have elapsed from the date of removal or
placement, the conditions which led to the removal or place-
ment of the child continue to exist and termination of parental
rights would best serve the needs and welfare of the child.

(b) Other considerations.—The court in terminating the
rights of a parent shall give primary consideration to the de-
velopmental, physical and emotional needs and welfare of the
child. The rights of a parent shall not be terminated solely on
the basis of environmental factors such as inadequate housing,
furnishings, income, clothing and medical care if found to be
beyond the control of the parent. With respect to any petition
filed pursuant to subsection (a)(1), (6) or (8), the court shall
not consider any efforts by the parent to remedy the conditions
described therein which are first initiated subsequent to the
giving of notice of the filing of the petition.

23 Pa. C.S.A. §2511. Proof of any one of these grounds, together
with satisfying the requirements of Section 2511(b), is sufficient
for termination. In re Adoption of R.].S., supra at 508 n.3.
Section 2511(a) defines the minimum standards of care which
must be provided for a child’s physical, mental, and emotional well-
being before parental rights may be terminated. Section 2511(a)
(1) defines a standard of abandonment; that of Section 2511(a)(2)
one of neglect, regardless of fault; and that of Section 2511(a)(5)
one of placement where no reasonable likelihood of reunification
exists. See e.g., In the Interest of Coast, supra at 459, 561 A.2d
at 766-67. Termination pursuant to Section 2511(a)(1) requires that
for a period of at least six months prior to the filing of the petition,
the parent’s conduct demonstrates a settled purpose to relinquish
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parental rights or the parent has refused or failed to perform pa-
rental duties. In re Adoption of ML.E.P., 825 A.2d 1266, 1272
(Pa.Super. 2003).*

Under Section 2511(a)(2) termination requires: (1) repeated
and continued incapacity, abuse, neglect or refusal; (2) such inca-
pacity, abuse, neglect or refusal has caused the child to be without
essential parental care, control or subsistence necessary for his
physical or mental well-being; and (3) the causes of the incapac-
ity, abuse, neglect or refusal cannot or will not be remedied. In
re Adoption of M.E.P., supra at 1272. “Unlike Section 2511(a)
(1), Section 2511(a)(2) does not emphasize the parent’s refusal or
failure to perform parental duties. Rather, its emphasis is on the
child’s present and future need for essential parental care, control
or subsistence necessary for his physical or mental well-being.” In
re Adoption of M.J.H., 348 Pa. Super. 65, 76-77, 501 A.2d 648,
654 (1985) (citation and quotation marks omitted), appeal denied,
514 Pa. 636, 522 A.2d 1105 (1987).

With respect to Section 2511(a)(5), termination requires that
(1) the child has been removed from parental care for at least six
months; (2) the conditions which led to the child’s removal or place-
ment continue to exist; (3) the parents cannot or will not remedy the
conditions which led to removal or placement within a reasonable
period of time; (4) the services reasonably available to the parents
are unlikely to remedy the conditions which led to removal or
placement within a reasonable period of time; and (5) termination

* Although this six-month period is the most critical period to be examined
when considering any petition filed pursuant to subsection (a)(1), we must con-
sider “the whole history of a given case and not mechanically apply the six-month
statutory provision.” In re B., N.M., 856 A.2d 847, 855 (Pa. Super. 2004).
“[Plarents who fail to meet their parental obligations for a six-month period do
not automatically forfeit their parental rights.” In re Adoption of Dale A., II,
453 Pa. Super. 106, 114, 683 A.2d 297, 301 (1996). Additionally,

[olnce the evidence establishes a failure to perform parental duties or

a settled purpose of relinquishing parental rights, the court must engage in

three lines of inquiry:

(1) the parent’s explanation for his or her conduct;

(2) the post-abandonment contact between the parent and child; and

(3) consideration of the effect of termination pursuant to Section 2511(b).
In re C.M.S., 832 A.2d 457, 464-65 (Pa. Super. 2003) (citation omitted).
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of parental rights would best serve the needs and welfare of the
child. In re Adoption of M.E.P., supra at 1273-74.

Whether parental duties have been fulfilled under Section
2511(a)(1) and (2) requires an examination of what is required of
a parent.

The Supreme Court has defined [this] parental duty as
follows:

There is no simple or easy definition of parental duties.
Parental duty is best understood in relation to the needs of a
child. A child needs love, protection, guidance, and support.
These needs, physical and emotional, cannot be met by a
merely passive interest in the development of the child. Thus,
this court has held that the parental obligation is a positive duty
which requires affirmative performance.

This affirmative duty encompasses more than a financial
obligation; it requires continuing interest in the child and a
genuine effort to maintain communication and association

with the child.

Because a child needs more than a benefactor, parental
duty requires that a parent ‘exert himself to take and maintain
a place of importance in the child’s life’.

Inre C.M.S., 832 A.2d 457, 462 (Pa. Super. 2003) (citing
In re Burns, 474 Pa. 615, 379 A.2d 535 (1977)). See In re:
G.P.-R., 851 A.2d 967, 976 (2004) (internal citation omitted).
Parental duty requires that the parent act affirmatively with
good faith interest and effort, and not yield to every problem,
in order to maintain the parent-child relationship to the best
of his or her ability, even in difficult circumstances. In re
Adoption of Dale A., II, 453 Pa. Super. 106, 683 A.2d 297,

? Unlike Section 2511(a)(5), Section 2511(a)(8) of the Adoption Act requires
only that Children & Youth show: “(1) that the child has been removed from the
care of the parent for at least twelve (12) months; (2) that the conditions which
led to the removal or placement of the child still exist; and (3) that termination of
parental rights would best serve the needs and welfare of the child.” Termination
under this subsection does not require evaluating a parent’s willingness or ability
to remedy the conditions that initially led to placement, nor does it require an
evaluation of the availability or efficiency of Children & Youth Services. In re
Adoption of R.J.S., 901 A.2d 502, 511 (Pa. Super. 2006).
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302 (1996) (internal citations omitted). A parent must utilize
all available resources to preserve the parental relationship,
and must exercise reasonable firmness in resisting obstacles
placed in the path of maintaining the parent-child relation-
ship. In re C.M.S., supra at 462 (citing In re Shives, 363
Pa. Super. 225, 525 A.2d 801 (1987)). Parental rights are not
preserved by waiting for a more suitable or convenient time
to perform one’s parental responsibilities while others provide
the child with his or her physical and emotional needs. In re
D.].S., supra at 287.

Where a parent is incarcerated, the fact of incarceration
does not, in itself, provide grounds for the termination of pa-
rental rights. Id. at 286. However, a parent’s responsibilities are
not tolled during incarceration. Id. The focus is on whether the
parent utilized resources available while in prison to maintain
a relationship with his or her child. In re the Adoption of
Dale, A., I1, supra at 302. An incarcerated parent is expected
to utilize all available resources to foster a continuing close rela-
tionship with his or her children. In the Interest of A.P., 692
A.2d 240, 245 (Pa. Super. 1997) (internal citation omitted).

In re B., N.M., supra at 855; see also, In re Adoption of M.J.H.,
supra at 80, 501 A.2d at 656 (“Section 2511(a)(2), focusing as it
does on the needs of the child, requires us to examine, not the fact
of a parent’s incarceration, but its effects on the child.”) (emphasis
in original); In the Interest of Coast, supra at 460, 561 A.2d at
767 (explaining with respect to Section 2511(a)(2)’s predecessor
that “judicial inquiry necessarily looks at whether the needs of
the child, both physical and emotional, are being served, for the
purpose of determining whether or not the parent is performing
his function™).

Being a parent requires more than being someone whose
existence and identity is known to the child. It requires taking an
interest and being involved in the childs life, and providing the
child with a source of security and stability to which he can turn
for advice and assistance, by someone who the child knows is
genuinely concerned for his well-being, can be trusted, and will
protect and love him unconditionally. Parental duties are defined
by the circumstances and needs of the child, and whether they
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have been fulfilled is determined by how the parent responds to
those circumstances and needs.

A parent must be active, not passive, in maintaining a real
presence in his child’s life, and if he has failed to do so, before
such conduct will be excused by obstacles which he contends
have interfered with the exercise of his parental rights, he must
demonstrate “reasonable firmness” by using those means available
to him in attempting to overcome such limitations. In re Adop-
tion of Dale A., I1, 453 Pa. Super. 106, 115, 683 A.2d 297, 301
(1996). “Parental duty requires that the parent not yield to every
problem, but must act affirmatively, with good faith interest and
effort, to maintain the parent-child relationship to the best of his
or her ability, even in difficult circumstances.” Id. at 117, 683
A.2d at 302 (citations omitted). “[A]dequate parenting requires
action as well as intent.” In re A.L.D., 797 A.2d 326, 340 (Pa.
Super. 2002) (citations and quotation marks omitted). An intent or
promise to act in the future is insufficient. “All circumstances must
be considered when analyzing a parent’s performance of parental
obligations in a proceeding for termination of parental rights; the
parent’s performance must be measured in light of what would be
expected of an individual in circumstances which the parent under
examination finds herself.” In re: Adoption of Sabrina, 325 Pa.
Super. 17, 23, 472 A.2d 624, 627 (1984).

Factual Basis for Termination

In this case, Children & Youth has proven that Father has never
provided for his son’s financial, educational, medical or emotional
needs. During the first five years of A.J.M.% life, no relationship
was established between him and his father. After Mother’s death,
Father called occasionally, sent several letters, and gave Christmas
gifts in 2005 and 2006. He also began a schedule of planned visits
which ended when he was in prison and which never matured into
a positive, sound, or meaningful relationship with his son. Father
has never truly assumed the role of parent and caretaker to A.J.M.;
he has never maintained a continuing presence in his son’s life.

During the six month period immediately preceding the fil-
ing of Children & Youth’s petition—with the exception of one or
two letters and Christmas gifts in 2006—Father has presented no
evidence of any contact made by him or attempted to be made by
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him. There can be no question that during this period and before,
A.J.M. was without essential parental care, control, and subsistence
provided by Father. For more than two years before the filing of
the petition, A.J.M. has been solely dependent on Children &
Youth and his foster family for all of his basic physical, mental, and
emotional needs. Father’s consistent refusal to abide by the terms
and conditions of his release, and his past conduct, make evident
that the conditions and cause of his neglect and failure to provide
care will not be remedied by him. Father has not addressed his
drug-related problems and has not exhibited the necessary resolve,
tenacity, or firmness to foster a parental relationship with his son.

Here, the evidence presented by Children & Youth of Father’s
minimal involvement in A.J.M.’s life is essentially undisputed.
G.].S.’s contacts with his son have been infrequent and insubstan-
tial. Though Father’s imprisonment explains, in part, this minimal
contact, Father has failed to explain why he has not been more
active in A.J.M.s life, or to present any evidence to support a find-
ing that he has satisfied his parental obligations or maintained a
relationship with his son “to the best of his ability, even in difficult
circumstances.” In re E.M., 908 A.2d 297, 306 (Pa. Super. 2006).
The burden of producing evidence that those resources available
to maintain a close parental relationship have been utilized is upon
the parent in prison. Adoption of Baby Boy A. v. Catholic Social
Services, 512 Pa. 517, 521 n.5, 517 A.2d 1244, 1245 n.5 (1986).°

Father has not proven that his failure to provide financial sup-
port, to communicate with his son, or to keep informed of his son’s
progress was beyond his control. Father presented no evidence re-
garding his earnings or financial circumstances, correspondence he
sent to his son and when, or any telephone contacts he attempted to
make since his son’s placement on June 30, 2006. He has not shown
whether he contacted prison authorities to schedule visits with his
son, or whether any rules or regulations of the prison where he is
housed prevent visitation. Nor has Father presented any evidence
of the existence or non-existence of family members or friends, of

% Significantly, following his parole in November 2001, the cause of Father’s
subsequent imprisonment and separation from his son was the direct result of per-
sonal decisions made by him. If anything, the barriers of which Father complains
were created by him. Moreover, during one period of Father’s release from prison,
Father was employed and paid support for another child, but not for A.J.M.
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prison counselors or social service agencies, or of legal resources
available to him, inside or outside of the prison system, which he
used, or may have attempted to use, in order to develop, maintain,
or encourage a consistent, meaningful relationship with his son.
Father has totally failed to identify what resources were available
to him while he was in prison or to prove that he exercised “rea-
sonable firmness” in attempting to form or maintain a bond with
A.J.M. Father’s evidence is void of any committed effort to “take
and maintain a place of importance in [A.].M.’s] life.”

Father has had more than twelve years to establish a relation-
ship with his son and is no closer now than he was when his son
was first put in placement to achieving this goal. Father’s plea for
more time is disingenuous and untimely; there is no evidence that
Father ever provided or can provide a suitable home and stable
family life for his son. Cf. In re Termination of C.W.S.M., supra
at 421 (“[A] child’s life, happiness and vitality simply cannot be put
on hold until the parent finds it convenient to perform parental
duties.”).

Father has done nothing to change the conditions which origi-
nally led to A.J.M.’s placement in foster care. He has failed to do
what would be expected of a reasonable person to maintain an ac-
tive relationship and bond with his son. Under the circumstances,
we conclude that Children & Youth has met both its burden of
persuasion and burden of going forward under 23 Pa. C.S.A.
§2511(a)(1) and (2).

Children & Youth has also proven by the requisite standard
those facts necessary to support termination under Section 2511 (a)
(5): (1) that A.].M. has been removed from the care of his father for
at least six months; (2) that the conditions which led to his removal
or placement still exist; (3) that Father cannot or will not remedy
those conditions within a reasonable period of time; (4) that the
services or assistance reasonably available to Father have not and
are unlikely to remedy the conditions which led to the removal
and placement of his son within a reasonable period of time;” and

7 As previously stated, Father has been continuously in prison since November
2005 and is expected to be confined there until August 2008, a period of almost
three years. Given this length of confinement and the reasons underlying A.].M.’s
adjudication of dependency, there are no services or assistance which Children
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(5) that termination of Father’s parental rights will best serve the
needs and welfare of his son.®

Effect of Termination: Needs and Welfare Analysis

We are also convinced that termination of Father’s parental
rights is in A.J.M.’s best interests. In reaching this conclusion,
we do not rely solely on those material or environmental factors
which have, to some extent, been beyond Father’s control while
in prison.

A.J.M. is now twelve years of age. He has been in placement
for more than half of his life. During this time, Father has not only
failed to provide for A.J.M.’s material needs—adequate housing,
clothing, food, and medical care—but also failed to provide the
necessary love, guidance, and interest in A.].M.’s well-being that a
child needs and deserves. At no point in his testimony did Father
address any of these intangibles or even once mention that he
loves his son. Cf. In Re Involuntary Termination of Stickler,
356 Pa. Super. 56, 60-61, 514 A.2d 140, 142 (1986) (“The life of a
child is unique and priceless and its best interest must supersede
that of parental whim to retain a possessory interest based on the
act of procreation, when parenting has failed, producing a vacuum
where love and care are vital.”).

There has never been a close personal relationship between
A.J.M. and his father and one is unlikely to develop. Certainly there

& Youth can provide to remedy these circumstances. We further take judicial
notice of the Court’s order dated March 29, 2006, in A.].M.’s juvenile proceed-
ings, the Honorable David W. Addy presiding, wherein A.J.M.’s placement goal
was changed from reunification to adoption. See In re Adoption of S.E.G.,
587 Pa. 568, 901 A.2d 1017, 1021 (2006) (affirming the principle that a Juvenile
Court decision ordering a goal change from reunification to adoption “definitely
and finally determines that the services provided by CYS were adequate and that
CYS need not continue to provide services to the parent”).

8 With respect to this last element, the “needs and welfare” of the child is a
requisite element under both Section 2511(a) and Section 2511(b). See In Inter-
est of Coast, supra at 477-81, 561 A.2d at 775-77 (Beck, J., concurring) (noting
that Section 2511(a) requires a consideration of needs and welfare twice: once
in paragraph (a)(5) and again under subsection (b)). Because of this duplication,
as well as the applicability of Section 2511(b) to all grounds for termination, the
discussion of this requirement for termination appears below under the heading
“Effect of Termination: Needs and Welfare Analysis™.
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has been no discernible progress in this regard in the six years A.].M
has been in placement. Father has never provided stability, security,
or direction in A.J.M.’s life; nor has a relationship of mutual love,
respect, and caring ever materialized.

“Being a parent means assuming responsibility so that a real
bond develops, not just having a casual relationship with one’s
children.” In re J.L.C., 837 A.2d 1247, 1249 (Pa. Super. 2003).
G.].S. has never exhibited a steady commitment to A.J.M. or
provided for his basic needs. He has never maintained a position
of importance in A.J.M.%s life through contact or communication.
The limited involvement G.].S. has had in A.J.M.’s life has resulted
in little more than A.J.M.’s awareness of who G.].S. is, that G.J.S.
cannot be trusted, and that G.J.S. has been absent when A.J.M.
needed him.

A.J.M. will not benefit from continuing this relationship. There
exists no emotional bond between the two. G.J.S.is A.J.M.’s father
in name only. Terminating the legal status of this relationship will
not adversely affect A.J.M.’s physical or psychological well-being.

In contrast, A.J.M. currently has a stable, secure family relation-
ship with his foster father and has developed a sibling relationship
with ].E., the other foster child with whom he resides. M.N. would
like to adopt both A.].M. and J.E. M.N. has shown a sincere interest
in A.J.M. and has been active in A.].M.’s schooling and activities. A
de facto father-son relationship has developed between the two,
and both love one another. A.J.M. describes M.N. as a person he
can talk to. He refers to M.N. as “dad”. A.].M. wishes to be adopted
by M.N., and his counsel supports this decision.

To allow A.J.M. to move from foster care and form lasting bonds
with an adopting family is in A.J.M.’s best interests. For more than
six years, he has been held captive in foster care, knowing “neither
a committed parent nor ... some semblance of a normal family life
that is legally and emotionally equivalent to a natural family.” In
re B.L.L., supra at 1016. This state of uncertainty has existed for
too long. Critical to A.J.M.’s long-term welfare is the development
of permanent, dependable relationships.”

9 The primacy of forming positive permanent relationships as early as possible
in a child’s life and the need for concurrent planning to promote this objective,



IN RE: A.].M. 495

A.].M. is desperately in need of having a home which is safe,
sound, and secure—a home in which he can grow up, mature and
form lasting bonds. A.J.M. is at an age where adoption is becoming
less and less viable as an option. To deprive A.J.M. of the opportu-
nity to be adopted by his foster father and to live in and become a
permanent part of a family he loves, and which loves him, would
be destructive of the progress and emotional commitment A.J.M.
has made to this relationship. A.J.M. needs permanency in his
life, a stable parental figure, and someone who cares and is there
to guide him. He needs and deserves certainty, permanency and
finality in his relationship with his foster father.

A.J.Ms foster father was himself a foster child and, as A.J.M.
testified, is familiar with the range of emotions and feelings A.J.M.
is experiencing. A.J.M. needs M.N. To foster this relationship is
clearlyin A.J.M.’s best interest. To grant the termination of G.J.S.’s
parental rights and allow for M.N. to become A.J.M.’s legal parent
is equally in A.J.M.’s best interest.

pervades much of the Adoption and Safe Families Act (ASFA), 42 U.S.C. {671 et
seq. In re Adoption of S.E.G., 587 Pa. 568, 901 A.2d 1017, 1019 (2006); In re
Adoption of A.M.B., 812 A.2d 659, 673 (Pa. Super. 2002). Under prior practice,
the requirement that reasonable efforts at rehabilitation and reunification be
exhausted before a child could be placed for adoption—and conditioning federal
funding on this requirement being met—subverted foster care from its intended
purpose of being a transitional stage to permanent placement to becoming a
place where children grew up and lost their childhood. The ASFA seeks in two
principal ways to reduce the time spent in foster care: (1) by authorizing States to
define “aggravated circumstances” which allow reasonable efforts at reunification
to be bypassed in favor of the prompt termination of parental rights (Id. at 671
n.2; see also, 42 U.S.C. §671(a)(15)(D)(i)); and (2) by requiring States to file a
petition to terminate parental rights once reasonable efforts at reunification over
a reasonable period of time (fifteen of the most recent twenty-two months) have
failed. 42 U.S.C. {675(5)(E); see also, In re B.L.L., supra at 1016 (finding the
commitment for permanency planning to mean that: “when a child is placed in
foster care, after reasonable efforts have been made to reestablish the biologi-
cal relationship, the needs and welfare of the child require CYS and foster care
institutions to work toward termination of parental rights, placing the child with
adoptive parents”). Pennsylvania has implemented the principles of the ASFA
into its laws. See e.g., 42 Pa. C.S.A. §6301(b)(1) (providing that the Juvenile Act
should be interpreted “[t]o preserve the unity of the family whenever possible
or to provide another alternative permanent family when the unity of the family
cannot be maintained”).
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CONCLUSION

Even in the best of circumstances, the decision whether to
terminate parental rights is never easy. Next to the death of a
child, perhaps the most difficult event which can befall a parent is
the termination of parental rights. Conversely, when termination
is warranted, the harm to a child by not severing parental rights
may be far greater than that resulting from the death of a parent.
In this case, we are firmly convinced that the statutory criteria for
termination applicable to a parent’s conduct have been met and
that termination is not only justified, but necessary for A.J.M.s
well-being. A.J.M. has much to gain if G.].S.’s parental rights are
terminated and even more to lose if we fail to grant Children &
Youth’s petition. We decline to preserve in law a relationship which
has never existed in fact.

COMMONWEALTH OF PENNSYLVANIA
vs. CHRISTOPHER DAVID KARPER, Defendant

Criminal Law—Suppression—Miranda—Learning Disability

1. The obligation of police to provide Miranda warnings to a criminal suspect
in custody and the suspect’s concomitant right to counsel when subjected to
custodial interrogation are judicially created procedural rights.

2. A suspect is deemed to be in custody for Miranda purposes where he
is physically deprived of his freedom in any significant way or is placed in
a situation in which he reasonably believes that his freedom of action or
movement is restricted. As to the latter basis for determining custody, the
test is not what the police intended but rather the reasonable impression
conveyed to the person being detained.

3. A suspect who voluntarily accompanies two plain clothed police officers to
the police station, who has been advised that he is not under arrest and is at no
time restrained by the police, and who freely answers questions posed by the
police and believes at all times that he is free to leave, is not in custody.

4. When Miranda rights are required, whether a suspect has validly waived
his Miranda rights depends on a two-part analysis: (1) was the waiver
voluntary, in the sense that defendant’s choice was not the end result of
governmental pressure; and (2) was the waiver knowing and intelligent. In
answering both questions, the totality of the circumstances surrounding the
defendant and the interrogation must be examined. The burden is upon the
Commonwealth to prove by a preponderance of the evidence that the waiver
was knowing and intelligent.

5. In determining the validity of statements made by a suspect with learning
disabilities, the court must determine whether the suspect has sufficient
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mental capacity at the time of giving his statements to know what he was
saying and to have voluntarily intended to say it. The existence of a learning
disability by itself does not per se render a confession invalid.

6. A confession made to police by a nineteen-year-old male who is enrolled
in a special education program in the eleventh grade and who at no time
while being questioned by the police exhibited any difficulty in understanding
or responding to questions asked, who appeared throughout the question-
ing as coherent and calm, and who expressed remorse for his conduct as a
firefighter in starting fires, will not be suppressed where the Defendant’s
statements, given after Miranda warnings, evidenced a clear understanding
of what he had done and his desire to acknowledge his guilt and to accept
responsibility for his conduct.

NOS. 088 CR 2007, 089 CR 2007, 091 CR 2007, 094 CR 2007

JEAN A. ENGLER, Esquire, Asst. District Attorney—Counsel
for Commonwealth.

ROBERT T. YURCHAK, Esquire—Counsel for Defendant.
MEMORANDUM OPINION
NANOVIC, PJ.—December 5, 2007

On December 5, 2006, the Defendant, Christopher D. Karper,
confessed to Trooper David Klitsch of the Pennsylvania State Police
and Detective Joseph Schatz of the Jim Thorpe Police Department
that he had intentionally set three fires within the Borough of Jim
Thorpe and taken $110.00 from the Fairview Hose Company. De-
fendant seeks to suppress these statements contending that they
were coerced and involuntarily made. For the following reasons,
we deny Defendant’s suppression motion.

FACTUAL BACKGROUND

Trooper Klitsch is a deputy state fire marshal. In this position
he investigates the cause and origin of fires. On December 5, 2006,
he was called to investigate a fire at 1370 Germantown Road in
the Borough which had occurred earlier that day at the Marzen
Campground. As part of this investigation, Klitsch learned of the
description of a vehicle seen speeding away from the area where
the fire was discovered shortly before it was reported. He also
learned that a vehicle matching this description was parked outside
the Fairview Hose Company.

After concluding his investigation at the scene of the fire,
Klitsch, accompanied by Schatz, drove to the Fairview Hose Com-
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pany. The suspicious vehicle which Klitsch had previously been
apprised of was still there. This vehicle, Klitsch had also been told,
was owned by the Defendant. Defendant was an active fire fighter
with the Fairview Hose Company (he, in fact, responded in this
capacity to each of the fires which are the subject of the criminal
charges against him) and was known by Klitsch beforehand from
his work training fire fighters.

Klitsch and Schatz entered the fire station, found Defendant,
and asked whether they could question him about another fire
which had occurred three days earlier, on December 2, 2006, in a
garage near where Defendant resided. In response to Defendant’s
offer to go outside and talk, Klitsch suggested that because it was
cold outside, it would be easier and more comfortable to meet at
the police station. Defendant was also told that he was not under
arrest, and that after they spoke he would be returned to the fire
station. Both officers were in plain clothes during this conversa-
tion. Defendant agreed to Klitsch’s suggestion and was taken by
both officers to the police station. Defendant was not frisked,
handcuffed or restrained.

At the police station, Defendant met with Klitsch and Schatz
in a separate interview room. Before any questions were asked,
Klitsch read and advised Defendant of his Miranda warnings,’'
then handed him a printed copy of these warnings which Defen-
dant signed. On this form, Defendant indicated that he understood
each of the rights listed and, having these rights in mind, he was
willing to speak with the officers (Commonwealth Exhibit No. 1).
Defendant recorded the time he signed the form as 8:20 P.M.

Before questioning Defendant about the garage fire, Klitsch
asked Defendant where he had been that day. Defendant explained
his whereabouts, none of which placed him in Germantown. When
told that his car had been seen in Germantown before the fire was
reported, Defendant became quiet. Klitsch told Defendant that
if he was involved in setting the fire, he needed help; Klitsch also

! Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed. 2d 694 (1966)
(prior to custodial interrogation, suspect must be advised that he has the right to
remain silent, that anything he says can be used against him in a court of law, that
he has the right to the presence of counsel, and that counsel would be appointed
if he could not afford an attorney).
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offered to assist Defendant in getting treatment and counseling.
At this point, Defendant admitted he had set the fire. Defendant’s
description of how and when the fire was set corroborated the re-
sults of Klitsch’s investigation, which had not been disclosed, and
which concluded that the fire had been started on the rear wall of
the structure near a window.

When next asked about the December 2 garage fire, Defen-
dant initially denied any responsibility but claimed that the fire
was started by three minors he had observed smoking marijuana
at the site. After Klitsch expressed disbelief over this version of the
cause of the fire, Defendant admitted to setting the fire. Again,
his description of how and where the fire was set was consistent
with the results of Klitsch’s investigation. At the officers” request,
Defendant provided a handwritten statement admitting his part in
starting both fires (Commonwealth Exhibit No. 2). This statement
was prepared without assistance from either officer.

Klitsch next asked Defendant if he had any information regard-
ing a fire which had occurred on February 4, 2006, damaging two
buildings on Center Street—one at 330 Center Street, the other at
332 Center Street—which were separated by a common walkway.
Defendant at first denied any direct knowledge but said that he
had heard that gasoline was poured on the walkway between the
two buildings. When Klitsch told Defendant that this information
had been kept confidential as part of his investigation and was
known only to himself, Detective Schatz and the person or persons
responsible for the fire, Defendant confessed to starting this fire
as well. Again, Defendant’s description of where and how the fire
was set was consistent with the findings of Klitsch’s investigation.
Defendant also provided a second handwritten statement admit-
ting his responsibility for this third fire (Commonwealth’s Exhibit
No. 3).

After being questioned about the three fires, Detective Schatz
asked Defendant if he knew anything about any other incidents at
the Fairview Hose Company. When Defendant asked what he was
referring to, Detective Schatz mentioned a theft which had been
reported to have occurred on September 11, 2006. Defendant ad-
mitted taking $110.00 from a locked cabinet within the fire station
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and also described how he used this money to purchase a money
order from Turkey Hill to pay for his car insurance. No written
statement was prepared regarding this offense.

The entire interview with Defendant took approximately one
and a half hours. During this time, Defendant was coherent and
calm. His answers were responsive to what he was asked, and he
never appeared to be confused or to not understand what was
occurring. Defendant was remorseful for what he had done and
provided information that only the person responsible for the fires
would know. At no time did the officers trick or deceive Defendant.
At no time did the Defendant request to speak with an attorney
or his parents. At the conclusion of the interview, Defendant was
formally arrested and taken before a district justice for preliminary
arraignment.

DISCUSSION
Miranda Waiver—Effect of Learning Disability

Defendant initially contends that he was learning disabled and
did not have the mental capacity to comprehend the meaning of the
Miranda warnings he was given or to appreciate the consequences
of waiving these safeguards. At the time Defendant was questioned,
he was nineteen years old and in the eleventh grade. Defendant
testified that he had previously failed two grades, had difficulty
reading and comprehending what he read, and was enrolled in a
special education program. Defendant’s father corroborated this
testimony.

No expert evidence was presented by a psychologist or oth-
erwise as to Defendant’s mental age, his 1.Q., or the extent of his
capacity to waive constitutional rights based on mental or physical
deficiencies. Defendant himself testified that at the time he was
questioned, he understood his right to counsel and to remain silent.
Though Defendant denied knowing the significance of speaking
to the police and how any statements he made could and would
be used against him, he also admitted that since being questioned
by the police, this warning was further explained to him and he
understood it. It was also undisputed that when Defendant was
asked by the police if he understood his Miranda warnings, he
stated he did.
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“[T]he determination of whether a defendant has validly waived
his Miranda rights depends upon a two-prong analysis: (1) was the
waiver voluntary, in the sense that defendant’s choice was not the
end result of governmental pressure; and (2) was the waiver know-
ing and intelligent?” Commonwealth v. Brown, 400 Pa. Super.
316, 327, 583 A.2d 805, 810-11 (1990) (holding that this two-prong
inquiry applies “whenever a defendant claims he was incapable
of making a valid waiver because of a mental or psychological
defect”), cert. denied, 502 U.S. 946, 112 S.Ct. 391, 116 L.Ed. 2d
341 (1991); see also, Commonwealth v. Cephas, 361 Pa. Super.
160, 164-65, 522 A.2d 63, 65-66 (1987), appeal denied, 516 Pa.
616,531 A.2d 1118 (1987), cert. denied, 484 U.S. 981, 108 S.Ct.
495, 98 L.Ed. 2d 494 (1987). As to the second prong, “the waiver
must have been made with a full awareness both of the nature of
the right being abandoned and the consequences of the decision
to abandon it.” Cephas, supra at 163, 522 A.2d at 65.

Whether the waiver was voluntarily given, and was knowingly
and intelligently given when given, requires us to view and assess
the totality of the circumstances surrounding the defendant and the
interrogation, including, as applicable, the defendant’s mental age,
low I.Q., mental disease, limited education and general condition,
as well as the duration and means of the interrogation, the condi-
tions attendant to the detention, the attitude of the interrogator,
and any and all other factors that could drain a person’s ability to
withstand suggestion and coercion. See Brown, supra at 327,
583 A.2d at 811; Commonwealth v. Nester, 551 Pa. 157, 709
A.2d 879, 882 (1998). “Only if the ‘totality of the circumstances
surrounding the interrogation” reveal both an uncoerced choice
and the requisite level of comprehension may a court properly
conclude that Miranda rights have been waived.” Cephas, supra
at 163, 522 A.2d at 65. It is the Commonwealth’s burden to prove
by a preponderance of the evidence that the waiver was knowing
and intelligent. Commonwealth v. Fogan, 449 Pa. 552, 558, 296
A.2d 755, 758 (1972).

On this issue, Defendant expressed no difficulty to the police in
understanding the questions asked of him or the warnings he was
provided. He was at all times alert and responsive to the officers’
questions. His demeanor, according to Klitsch, was that of a person
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who knew what he had done, was remorseful for his conduct, and
wanted to take responsibility.

Defendant’s statements, particularly his written ones, evidence
a clear understanding of what he had done, that he was admitting
wrongdoing, and that he understood the implications of what he
was saying. These written statements are lucid and detailed. They
express clearly Defendant’s appreciation of the seriousness and the
consequences of his conduct.

We also find that at no time was Defendant subjected to any
threats, promises, or coercion, psychological or physical, which
improperly induced him to incriminate himself. Commonwealth
V. Whitney, 511 Pa. 232, 241, 512 A.2d 1152, 1157 (1986) (“The
line of distinction between a voluntary and an involuntary confes-
sion is that at which governing self-direction is lost and compulsion
propels the confession.”); see also, Commonwealth v. Jones,
546 Pa. 161, 178, 683 A.2d 1181, 1189 (1996) (fact that suspect
was read Miranda rights immediately prior to making statement
weighed in favor of finding voluntariness). To the contrary, Defen-
dant’s denials and evasive responses to the officers, corrected only
when confronted with contrary evidence, indicate strongly that
Defendant retained the ability to independently evaluate his situ-
ation and that his decision to confess was the product of a rational
and free choice.

Although we believe that Defendant does indeed have learning
difficulties, we are not convinced that Defendant was intellectually
incapable of giving a knowing, intelligent, and voluntary statement.
“The mental age and condition of [a defendant] are serious consid-
erations, but a low IQ and limited education are not in themselves
sufficient to render the confession involuntary.” Brown, supra at
328, 583 A.2d at 811 (citation and quotation marks omitted). A
defendant need not have the training of a lawyer or the raw intel-
ligence of a genius to be able to knowingly and intelligently waive
his Miranda rights. “The test is whether he had sufficient mental
capacity at the time of giving his statement to know what he was
saying and to have voluntarily intended to say it.” Commonwealth
v. Smith, 447 Pa. 457, 460, 291 A.2d 103, 104 (1972) (applying the
test to a situation where defendant claimed he was too intoxicated
to understand the Miranda warnings). On this point, viewing the
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totality of the circumstances, we find Defendant’s waiver of his
Miranda rights to have been voluntarily, knowingly and intel-
ligently given.?

Miranda Rights—When Applicable (Custodial Interroga-
tion)

Implicit in Defendant’s claim that his Miranda waiver was
invalid is that Miranda warnings were required and, therefore,
that he was in custody at the time he was questioned by the po-
lice. See Commonwealth v. Umstead, 916 A.2d 1146, 1152 (Pa.
Super. 2007) (stating that Miranda is not implicated unless the
individual is in custody and subjected to interrogation), appeal
denied, 929 A.2d 645 (Pa. 2007); see also, Miranda, 384 U.S. at
444 (defining a custodial interrogation as “questioning initiated by
law enforcement officers after a person has been taken into custody
or otherwise deprived of his freedom of action in any significant
way”). With the Defendant’s underlying premise, we are not in
full agreement.

“The test for determining whether a suspect is being subjected
to custodial interrogation so as to necessitate Miranda warnings is

2 “The question of voluntariness is not whether the defendant would have
confessed without interrogation, but whether the interrogation was so manipula-
tive or coercive that it deprived the defendant of his ability to make a free and
unconstrained decision to confess.” Commonwealth v. Nester, 551 Pa. 157, 709
A.2d 879, 882 (1998). “[T]he totality of the circumstances, including any alleged
inducement, must be considered in evaluating the voluntariness of a confession.”
Commonwealth v. Templin, 568 Pa. 306, 795 A.2d 959, 961 (2002). The standard
for measuring whether a confession is voluntary is not the narrow “but for” test
(i.e., would the defendant have confessed but for the threat or promise), implied
by Bram v. United States, 168 U.S. 532, 18 S.Ct. 183, 42 L.Ed. 568 (1897),
quoted below, and apparently relied upon by the Defendant, but a review based
on the totality of the circumstances. See Nester, surpa, 709 A.2d at 883.

[A] confession, in order to be admissible, must be free and voluntary;
that is, must not be extracted by any sort of threats or violence, nor obtained
by any direct or implied promises, however slight, nor by the exertion of
any improper influence. * * * A confession can never be received in evidence
where the prisoner has been influenced by any threat or promise.

Bram, 168 U.S. at 542-43, 18 S.Ct. at 186-87 (emphasis added). “The United
States Supreme Court has explicitly declared that the quoted passage from Bram is
not the correct standard for determining the voluntariness of a confession, instead
the totality of the circumstances determine voluntariness.” Nester, supra, 709
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whether he is physically deprived of his freedom in any significant
way or is placed in a situation in which he reasonably believes that
his freedom of action or movement is restricted by such interro-
gation.” Commonwealth v. Chacko, 500 Pa. 571, 577, 459 A.2d
311, 314 (1983) (citations omitted); see also, Commonwealth v.
Boczkowski, 577 Pa. 421, 846 A.2d 75, 90 (2004). “[T]he test is
not what the police intended but rather the reasonable impression
conveyed to the person subjected to the seizure.” Commonwealth
v. Rodriguez, 330 Pa. Super. 295, 307, 479 A.2d 558, 565 (1984)
(citation omitted).

Police detentions only become custodial when, under
the totality of the circumstances, the conditions and/or dura-
tion of the detention become so coercive as to constitute the
functional equivalent of formal arrest. Factors which may be
considered include the basis, duration, location, and method
of detention, as well as the investigative methods used. See
also, Commonwealth v. Holcomb, 508 Pa. 425, 498 A.2d 833
(1985) (suggesting consideration of whether defendant goes

A.2d at 883 (citing Arizona v. Fulminante, 499 U.S. 279, 285, 111 S.Ct. 1246,
113 L.Ed. 2d 302 (1991)); see also, Templin, supra, 795 A.2d at 964.

Defendant’s argument that the statements he made were unlawfully induced
and coerced by a promise made at the Fairview Hose Company to return him
to the station after he was questioned cannot stand because the promise was not
coercive or misleading in any way. The police did not know beforehand what
Defendant was going to say, or that he would implicate himself in these offenses.
A voluntary confession by a defendant that he committed an offense establishes
probable cause to arrest. Commonwealth v. Edmiston, 535 Pa. 210, 228, 634
A.2d 1078, 1087 (1993). More importantly, the officers neither promised leniency
if Defendant confessed nor threatened to file charges or arrest him if he did not.
Cf. Nester, supra, (discussing that a confession extracted as a quid pro quo for
a promise of leniency must be carefully examined in evaluating the voluntariness
of the confession; also holding that an offer to assist a defendant in getting treat-
ment, not conditioned on the defendant’s confession, is not improperly coercive).
“Encouraging a suspect to cooperate with the investigation and answer questions
honestly is a permissible interrogation tactic.” Id. at 884.

Additionally, we find credible the officers’ testimony that Defendant’s state-
ments to them were made in their presence, without threats or deception, and we
find no credibility in Defendant’s testimony at the suppression hearing that there
was present in the police station, outside of the interview room, an unidentified
police officer who threatened to harass him if he did not confess.
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to the police station voluntarily, and whether he is informed
that he is free to leave).

Brown, supra at 325, 583 A.2d at 810 (citations and quotation
marks omitted). “[T]he mere giving of Miranda [warnings] does
not signal arrest.” Rodriguez, supra at 307 n.8, 479 A.2d at 564
n.S.

Here, Defendant was under no outward compulsion to go to the
police station. He volunteered to do so after being told by the police
that he was not under arrest. While at the police station, Defendant
manifested all of the signs of a person who was contrite and wanted
to cooperate. Not once did Defendant ask that the questioning stop
or did he request an attorney. Consistent with this appearance,
Defendant testified that during the time he was questioned at the
station, he believed at all times he was free to leave.

At the time the police began their questioning of the Defen-
dant, it was evident that the police were investigating and seeking
information regarding suspicious fires in the Borough. It must also
have been clear to the Defendant early on—when the discrepancy
between his reported whereabouts earlier in the day and the spot-
ting of his vehicle in Germantown was brought to his attention—
that he was a possible suspect. Knowing this, knowing also—as only
he could—his own feelings of remorse and guilt for what he had
done, and knowing further that he was at a crossroads and needed
to make a choice between accepting responsibility for his actions
and continuing to deny the intrinsic irony, and tragedy, of being
a fire fighter responsible for setting the fires he fights, Defendant
decided it was in his best interest to fully cooperate.

Only after Defendant confessed and admitted his involve-
ment was Defendant formally arrested and taken before a district
justice for arraignment. At some point before this occurred and
after Defendant began to incriminate himself, it would have been
reasonable for him to conclude that he was no longer free to leave.
That he did not do so militates against us finding that he was rea-
sonably and subjectively in custody prior to being arrested. That
neither Klitsch nor Schatz restricted his movements nor exercised
control over him prior to his arrest likewise precludes a finding that
he was in the physical custody of the police beforehand. Only after
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the decision to charge and transport the Defendant to the district
justice’s office was made and conveyed to him, did Defendant’s
status shift from that of a suspect being questioned and volunteer-
ing information to that of a suspect in custody about to be charged
and under arrest.

Miranda Rights—Right to Counsel

To the extent Defendant also argues that his privilege against
self-incrimination was violated because he was questioned while
in custody and after requesting the assistance of counsel, we reject
both the factual and legal predicates on which this argument is
made and find it to be without merit. A defendant’s right to counsel
encompassed within the Fifth Amendment privilege against self-
incrimination is a judicially created procedural right dependent
upon the defendant being subjected to custodial interrogation.
Commonwealth v. Arroyo, 555 Pa. 125, 723 A.2d 162, 166 and
170 (1999). Defendant was not in custody at the time the statements
in issue were made, and Miranda warnings were not necessary.
Additionally, we have accepted as credible Klitsch’s testimony that
Defendant never requested an attorney.

CONCLUSION

In accordance with the foregoing, we hold that the Common-
wealth has met its burden of proving by a preponderance of the
evidence that Defendant’s confession was voluntary, and knowingly
and intelligently given. Defendant’s Omnibus Pretrial Motion to
Suppress will be denied, and the statements he made while ques-
tioned by Trooper Klitsch and Detective Schatz on December 5,
2006, will be admissible at trial.

DANKA RANKOVICH and DANNY RANKOVICH, Plaintiffs vs.
MICHAEL SIGNORE and BETHANN SIGNORE, Defendants

Civil Law—Contempt—Violation of Court Order—Sanctions
(Conditional/Unconditional)—Requirement of Purge Conditions

1. The power of the courts to enforce their orders by contempt is essential
to the legitimacy of the court’s authority. Without it, a court’s decision would
be little more than a recommendation.

2. The distinction between criminal and civil contempt is a difference not
in the underlying conduct but in the judicial response to the contumacious
behavior. If the dominant purpose is to prospectively coerce the contemnor
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to comply with an order of the court, the adjudication of contempt is civil.
If, however, the dominant purpose is to punish the contemnor for disobedi-
ence of the court’s order or some other contemptuous act, the adjudication
of contempt is criminal.

3. Substantively, civil contempt requires that: (1) the contemnor have notice
of the specific order or decree that was disobeyed; (2) the act constituting the
violation was volitional; and (3) the contemnor acted with wrongful intent.
4. Procedurally, a finding of civil contempt generally involves a five-step,
two-hearing process: (1) a rule to show cause why an attachment should not
issue, (2) an answer and hearing, (3) a rule absolute (arrest), (4) a hearing on
the contempt citation, and (5) an adjudication of contempt. When, however,
the contempt proceedings are predicated on a violation of a court order that
follows a full hearing, due process requires no more than notice of the viola-
tions alleged and an opportunity for explanation and defense.

5. The purpose of civil contempt is to compel performance of lawful or-
ders, and in some instances, to compensate the complainant for the loss
sustained. When a term of imprisonment is imposed as a means of coercing
the contemnor to comply with the court order, the conditions imposed for
the contemnor to purge himself of contempt must be reasonable and fully
capable of being performed. In contrast, attorney fees and other expenses
incurred by the complainant, as well as compensatory fines, are recoverable
and may be imposed unconditionally by the court without regard to the
contemnor’s ability to pay.

6. A finding of contempt is justified where property owners, without excuse,
have violated the restrictive covenants of the subdivision in which they reside
and have failed to complete construction of their home in accordance with
a lawful order of the court. Under such circumstances, a fine in the amount
of $100.00 per day for each day that the violation continues, to be entered
as an in rem judgment in favor of the complainant, is an appropriate civil
sanction whose dominant purpose is to prospectively coerce the contemnor
to comply with the order and complete construction of the home.

NO. 03-2851
CAROLE ]. WALBERT, Esquire—Counsel for Plaintiffs.
Michael Signore—Pro se.
Bethann Signore—Pro se.
MEMORANDUM OPINION
NANOVIC, P.J.—June 13, 2008
PROCEDURAL AND FACTUAL BACKGROUND

Before us is Plaintiffs’, Danny Rankovich and Danka Rank-
ovich’s, motion to find the Defendants, Michael Signore and Beth-
ann Signore, in contempt for violation of our order dated March
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3, 2006. In that order, we found Defendants had violated certain
restrictive covenants governing the residential subdivision in which
the parties reside. In consequence, Defendants were directed to
complete the construction of their home and to remove different
items of debris from the outside of their property within specific
time periods. This order followed a full hearing on Plaintiffs’ claim
for injunctive relief.

Upon receipt of Plaintiffs” motion for contempt, a rule to show
cause issued to which Defendants filed a timely response. Thereat-
ter, a contempt hearing was held which concluded on September
24, 2007. At this hearing, Plaintiffs presented the testimony of Eu-
gene Mulligan, a certified home inspector, who identified multiple
areas of Defendants” home yet to be completed. In response, the
Defendant husband testified that substantial improvements had
been made to the home since the March 3, 2006 order, that the
order was ambiguous and subject to more than one interpretation
as to what Defendants were required to do for compliance and
that, to the extent any violation of the order existed, it was incon-
sequential and caused no harm to the Plaintiffs.

DISCUSSION

We are convinced that the testimony of Plaintiffs’ expert de-
scribing work still to be done on the outside and inside of Defen-
dants” home is accurate and should be accepted. Indeed, to find
otherwise would be a capricious disregard of competent, credible
testimony. The extent to which these shortcomings fail to comply
with the March 3, 2006 order are set forth in detail in the order
which accompanies this opinion.

This conclusion, however, is not dispositive of a finding of
contempt.! “[A] mere showing of noncompliance with a court

' “[T]he power [of courts] to enforce their decrees [by contempt] is neces-
sarily incident to the jurisdiction of courts. Without such power, a decree would
in many cases be useless. All courts have this power, and must necessarily have
it; otherwise they could not protect themselves from insult, or enforce obedi-
ence to their process. Without it, they would be utterly powerless.” Knaus v.
Knaus, 387 Pa. 370, 376, 127 A.2d 669, 672 (1956) (quotation marks omitted);
see also, The Marian Shop, Inc. v. Baird, 448 Pa. Super. 52, 55, 670 A.2d 671,
672-73 (1996). Because the classification of contempt as either civil or criminal
controls the procedures which must be followed and the sanctions which may be
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imposed, understanding the distinction between the two is important to an un-
derstanding of our decision.

“Contempts broadly fall into two categories, civil and criminal. Criminal
contempts are further subdivided into direct and indirect contempts.” Knaus,
supra at 375, 127 A.2d at 671.

A direct criminal contempt proceeding is summary, involving arrest and
imprisonment. ... In an indirect criminal contempt proceeding, the defendant
is entitled to the right to bail, the right to be notified of the accusations against
him and reasonable time to prepare a defense, the assistance of counsel, and
the right, upon demand, to a jury trial; he can only be found guilty if every
element of the crime is proven beyond a reasonable doubt.

Schnabel Associates, Inc. v. Building and Construction Trades Council
of Philadelphia and Vicinity, 338 Pa. Super. 376, 386-87, 487 A.2d 1327, 1333
(1985) (citations omitted).

The same facts may give rise to criminal as well as civil contempt, each with
its own distinct procedures. See Barrett v. Barrett, 470 Pa. 253, 260, 368 A.2d
616, 619 (1977). “The difference is not of the essence, but of the purpose sought
by their use.” Crozer-Chester Medical Center v. Moran, 522 Pa. 124, 130,
560 A.2d 133, 136 (1989).

The determination of whether a particular order contemplates civil or
criminal contempt is crucial, as each classification confers different anddis-
tinct procedural rights on the defendant. ... There is nothing inherent to a
contemptuous act or refusal to act which classifies the act itself as ‘criminal’or
‘civil.” ... The distinction between criminal and civil contempt is rather a
distinction between two permissible judicial responses to contumacious
behavior. ... These judicial responses are classified according to the dominant
purpose of the court. ... If the dominant purpose is to vindicate the dignity
and authority of the court and to protect the interest of the general public,
it is a proceeding for criminal contempt. ... But where the act of contempt
complained of is the refusal to do or refrain from doing some act ordered
or prohibited primarily for the benefit of a private party, proceedings to
enforce compliance with the decree of the court are civil in nature. ... The
purpose of a civil contempt proceeding is remedial. ... Judicial sanctions are
employed to coerce the defendant into compliance with the court’s order,
and in some instances, to compensate the complainant for losses sustained.

Lachat v. Hinchliffe, 769 A.2d 481, 487-88 (Pa.Super. 2001) (citations omitted);
see also, In re Martorano, 464 Pa. 66, 346 A.2d 22 (1975).

Ajudgmentin acivil contempt proceeding for the benefit of a private plain-
tiff will, of course, incidentally vindicate the authority of the court just as on the
other hand a criminal contempt judgment, which is punitive, may often advance
private interests. But the test is the dominant purpose, not the incidental result]. ]

Knaus, supra at 377, 127 A.2d at 672.

The factors generally said to point to a civil contempt are these: (1)

Where the complainant is a private person as opposed to the government or
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a governmental agency; (2) where the proceeding is entitled in the original

. action and filed as a continuation thereof as opposed to a separate and
independent action; (3) where holding the defendant in contempt affords
relief to a private party; (4) where the relief requested is primarily for the
benefit of the complainant; and (5) where the acts of contempt complained
of are primarily civil in character and do not of themselves constitute crimes
or conduct by the defendant so contumelious that the court is impelled to
act on its own motion.

Lachat, supra at 488. Each of these factors is present in the instant proceedings
and confirms their status as being civil in nature.

The typical sanction for civil contempt is remedial in nature. For
example, a court may require the contemnor to compensate the opposing
party for losses incurred as a result of the violation or reimburse the party’s
attorneys’ fees and costs. It is also common in civil contempt for a court to
impose a conditional prison sentence, giving the contemnor an opportunity
to purge the contempt and avoid the sentence by compensating the oppos-
ing party, paying counsel fees, or doing some other affirmative act within a
certain time period.

Gunther v. Bolus, 853 A.2d 1014, 1016 (Pa. Super. 2004), appeal denied, 853
A.2d 362 (Pa. 2004).

“When contempt is civil, a court must impose conditions on the sentence so
as to permit the contemnor to purge himself.” Gunther, supra at 1018 (quota
tion marks omitted). However, “a court is not permitted to impose a coercive
sentence conditioned on the contemnor’s performance of some act that is inca-
pable of performance.” Diamond v. Diamond, 715 A.2d 1190, 1194 (Pa. Super.
1998). The conditions imposed on a prison sentence must be reasonable and fully
capable of being performed by the contemnor, otherwise they become punitive
rather than remedial, and criminal rather than civil, resulting in punishment for
a past act rather than coercive of prospective conduct. The “[dJominant purpose
of coercion or punishment is expressed in the sanction imposed. A civil adjudica-
tion of contempt coerces with a conditional or indeterminate sentence of which
the contemnor may relieve himself by obeying the court’s order, while a criminal
adjudication of contempt punishes with a certain term of imprisonment or a fine
which the contemnor is powerless to escape by compliance.” Martorano, supra
at 78-79, 346 A.2d at 28 (footnote omitted); see also, Crozer-Chester Medical
Center, supra (holding that a contempt decree imposing a fine of $1,500.00 or
a term of imprisonment of forty-five (45) days for the contemnor’s violation of a
court injunction, albeit conditional in the sense that the contemnor could purge
himself by staying off of the complainants’ property in the future, imposed a fixed
criminal sanction for a past violation). “[TThe only limitations on civil-contempt
sentences are that they must be conditional and they may not exceed the period
in which the contemnor is able to comply.” Martorano, supra at 84, 346 A.2d
at 31.

“Judicial sanctions in civil contempt proceedings may, in a proper case,
be employed for either or both of two purposes: to coerce the defendant into
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order, or even misconduct, is never sufficient alone to prove civil
contempt.” Lachat v. Hinchliffe, 769 A.2d 481, 488 (Pa. Super.
2001). “In proceedings for civil contempt of court, the general
rule is that the burden of proof rests with the complaining party
to demonstrate, by [a] preponderance of the evidence, that the
defendant is in noncompliance with a court order.” Id. To sustain
a finding of civil contempt, “the moving party must prove that: (1)
the contemnor had notice of the specific order or decree that he
disobeyed; (2) the act constituting the violation was volitional; and
(3) the contemnor acted with wrongful intent.” Gunther v. Bolus,
853 A.2d 1014, 1017 (Pa. Super. 2004), appeal denied, 853 A.2d
362 (Pa. 2004). “The order alleged to have been violated must be
definite, clear, and specific—leaving no doubt or uncertainty
in the mind of the contemnor of the prohibited conduct and is to
be strictly construed.” Id. (quotation marks omitted) (emphasis
in original). A present inability to comply with a court order is an
affirmative defense which the alleged contemnor has the burden
of proving. See Barrett v. Barrett, 470 Pa. 253, 263, 368 A.2d
616, 621 (1977).

Beyond these substantive and evidentiary requirements, the
practice and procedure for holding a person in civil contempt

compliance with the court’s order, and to compensate the complainant for losses
sustained.” Borough of Slatington v. Ziegler, 890 A.2d 8, 12 (Pa. Commw.
2005) (quotation marks omitted), appeal denied, 589 Pa. 741, 909 A.2d 1291
(2006). “Because an award of counsel fees is intended to reimburse an innocent
litigant for expenses made necessary by the conduct of an opponent, it is coercive
and compensatory, and not punitive.” Wood v. Geisenhemer-Shaulis, 827 A.2d
1204, 1208 (Pa. Super. 2003).

“A purge condition is not a sanction. It is the opportunity to remove a sanction.
However, the imposition of counsel fees and costs are sanctions.” Borough of
Slatington, supra at 11. Notwithstanding this status, because of their compensa-
tory nature as an item of special damages, attorney fees and other fees relevant
to the contempt action are recoverable and may be imposed unconditionally by
the court to compensate the complainant for losses sustained. See Diamond v.
Diamond, 792 A.2d 597, 600 (Pa. Super. 2002); Schnabel Associates, Inc.,
supra at 397-98 n.7, 487 A.2d at 1339 n.7. Likewise, an unconditional fine may
be imposed made payable to a private party who has been injured to deter future
or continued violations of the order. See Rouse Philadelphia, Inc. v. Ad Hoc
’78, 274 Pa. Super. 54, 73, 417 A.2d 1248, 1258 (1979), cert. denied, 449 U .S.
1004 (1980); Whitt v. Philadelphia Housing Authority, 325 Pa. Super. 135,
141 n.3, 472 A.2d 684, 687 n.3 (1984).
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generally requires a five-step, two-hearing process. As repeatedly
stated in the case law, these five steps are: (1) a rule to show cause
why an attachment should not issue, (2) an answer and hearing,
(3) arule absolute (arrest), (4) a hearing on the contempt citation,
and (5) an adjudication of contempt. See Crislip v. Harshman,
243 Pa. Super. 349, 352, 365 A.2d 1260, 1261 (1976).

The interrelationship between the substantive elements and
the requisite procedural steps is elusive and difficult to pinpoint
in the case law. From what we can determine, the focus of the
first three steps is to determine whether a prima facie case for
contempt exists (i.e., whether there exists a lawful, enforceable
order and no apparent excuse for noncompliance) such that a writ
of attachment should issue. If the rule is not discharged, the fourth
and fifth steps determine the merits of the contempt charge (i.e.,
whether willful disobedience or intentional neglect exists, or the
violation is otherwise inexcusable) and, if the violation is found
to be contemptuous and the respondent to be presently able but
unwilling to comply with the order, the imposition of appropriate
sanctions to coerce Compliance.2

2 In explaining the procedure required for civil contempt, Judge Spaeth
quoted with approval the following language from Commonwealth v. Snowden,
1 Brewster 218 (Pa. 1868):

A rule is generally granted in the first instance on affidavits, upon the
return of which the defendant answers on oath, the evidence is heard, and
if the Court should be of opinion that the fact on which the rule was taken
is not sufficiently answered or excused, and that in point of law a contempt
has been incurred, an attachment is awarded when the defendant is brought
in on this writ to answer interrogatories propounded to him on behalf of the
Commonwealth, in whose name the writ always issues, and if he gives such
answers as purge him from the criminality, he must be discharged.

Crislip v. Harshman, 243 Pa. Super. 349, 364, 365 A.2d 1260, 1267 (1976)
(Spaeth, J., concurring and dissenting). From this language, Judge Spaeth con-
cluded that

[TThe first hearing is only to decide whether an attachment should is-
sue; if it does issue, then the second hearing is to decide whether the person
attached shall be held in contempt, or, as succinctly stated in Magaziner [v.
Magaziner, 434 Pa. 1, 5, 253 A.2d 263, 266 (1969)]: it is a ‘hearing on the
contempt citation, [and an] adjudication of contempt.’

Id. at 366, 365 A.2d at 1268.

A failure to comply with a court order is “wilful” if it results from “an inten-
tional, designed act and one without justifiable excuse.” Id. at 1262 (quotation
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Use of imprisonment in civil proceedings as a sanction to
compel compliance with a court order is not punitive provided
the dominant purpose of the order is remedial, it seeks to coerce
future compliance (i.e., is not punishment for a past violation), and
the conditions imposed for purging the contempt are fully capable
of being performed by the contemnor. When these circumstances
exist, a prison sentence “is not to vindicate the authority of the law,
but is remedial, and is intended to coerce the defendant to do the
thing required by the order for the benefit of the complainant.”
Knaus v. Knaus, 387 Pa. 370, 379, 127 A.2d 669, 673 (1956).
“[H]Je carries the keys of his prison in his own pocket. He can end
the sentence and discharge himself at any moment by doing what he
had previously refused to do.” Id. (quotation marks omitted). More-
over, in order to protect against a coercive sentence from becoming
punitive, the Supreme Court in Barrett held that where “the court
in civil proceedings finds there has been willful noncompliance
with its earlier ... orders constituting contempt but the contemnor
presents evidence of his present inability to comply ... , the court,
in imposing coercive imprisonment for civil contempt, should set
conditions for purging the contempt and effecting release from
imprisonment with which it is convinced beyond a reasonable
doubt, from the totality of the evidence before it, the contemnor
has the present ability to comply.” Barrett, supra at 263-64, 368
A.2d at 621 (emphasis in original).

When the order sought to be enforced is entered after a full
hearing on the merits, the five-step attachment and contempt pro-
ceedings described above can be streamlined to a single hearing
confined to the fourth and fifth steps. See Wood v. Geisenhemer-
Shaulis, 827 A.2d 1204, 1208 (Pa. Super. 2003). Under these cir-
cumstances, the first three steps are redundant and the proceedings
may be commenced by attachment. “[D]ue process requires no
more than notice of the violations alleged and [an] opportunity for
explanation and defense.” Neshaminy Water Resources Author-
ity v. Del-Aware Unlimited, Inc., 332 Pa. Super. 461, 472, 481

marks omitted). “There is no contempt if the alleged contemnor, without fault on
his part is unable to comply with the order, and has in good faith attempted to com-
ply.” Cecil Township v. Klements, 821 A.2d 670, 675 (Pa. Commw. 2003).
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A.2d 879, 885 (1984); see also, Americans Be Independent
v. Commonwealth, 14 Pa. Commw. 179, 189-90, 321 A.2d 721,
727 (1974) (where civil penalties for violation of an injunction are
sought, the following process is due: (1) accused must be informed
of accusations against him; (2) he must be given timely notice and
opportunity to answer and defend; and (3) proceedings must be
fair and impartial).

These abbreviated safeguards apply to the instant proceedings.
The March 3, 2006, order was entered and provided to Defendants
after a full hearing in which Defendants participated and were
represented by counsel. Defendants were notified of the claimed
violations of that order and have been provided a full and complete
opportunity in the contempt hearings to explain and justify their
conduct.

Clarity and Specificity of Order

An order which “forms the basis for the contempt process in
civil proceedings must be definitely and strictly construed. Any
ambiguity or omission in the order forming the basis for the civil
contempt proceeding must be construed in favor of the defendant.
Where the order is contradictory or the specific terms of the order
have not been violated, there is no contempt.” Wood, 827 A.2d
at 1207-1208.

The March 3, 2006 order which is the subject of these contempt
proceedings, directs that the Defendants “complete in full all ex-
terior construction of their home” within ninety days of the order
and that the home be “fully completed, both inside and outside”
within one hundred and twenty days of the order. The order then
lists specific work to be performed expressly cautioning that this
listing is “for purposes of clarification, and not limitation” of the
requirement that all construction of the home be completed within
the periods stated.

Defendants™ attempt to interject ambiguity or contradiction
into this order when none exists will not be condoned. Strict con-
struction is not a rule of nullification in which the plain meaning of
language is parsed to an absurd conclusion. The order is sufficiently
definite to put Defendants on notice of what they were required
to do. The order is clear, precise, and enforceable.
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Violation of Order

There is also no question that Defendants have violated the
order. Defendants make the specious argument that the home is
complete because they consider it complete, and they live in it. The
work which remains to be completed under our March 3, 2006,
order is itemized in the order which accompanies this opinion.

Defendants further argue that it has been their intent from the
outset to build their home in stages and that to the extent work
in an earlier stage of construction may be incomplete because it
anticipates future construction, they have not violated the order or,
at a minimum, the order is unclear in this respect. As an example
of this contention, Defendants claim the row of rebar sticking out
of the concrete foundation on the western side of their home was
installed in anticipation of tying this foundation into the concrete
floor of a garage addition to be built in the future.

A vast difference exists, however, between construction which
is incomplete in what has been built and construction which is
incomplete in what has yet to be built. While Defendants’ plan to
build an attached garage is an example of the latter, Defendants’
failure to complete the framing and trim work within those areas
of their home which have already been built and their failure to
construct second story outdoor decks for sliding glass doors on the
rear of the home which open ten feet or more above ground level
are examples of the former.® As is evident from our order of this
same date, it is only those areas of the home which have been built
which we require to be completed. Moreover, as to such work, our
order of March 3, 2006, which was not appealed, has become the
law of this case.

On the record before us, Defendants have failed to present
credible evidence either that they were unable to comply with the

% Defendants’ argument that because they call these doors windows, they
are not doors, is ludicrous. The doors on the second story rear of Defendants’
home are identical to those installed on the third floor for which an outside deck
has been constructed. Additionally, lag bolts have already been installed on the
outside of the home in preparation for the construction of an outdoor deck at
this location. We do not accept Defendants’ Alice in Wonderland view that words
mean what Defendants declare they mean.
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March 3, 2006, order or that they attempted to do so in good faith.
Defendants have offered no credible evidence to justify their failure
to complete their home as we directed. Instead, notwithstanding
the passage of more than two years since that order was entered,
Defendants have continually and continuously delayed and ne-
glected to perform the work they were directed to complete and,
in doing so, willfully failed to comply with the Court’s order.

Sanctions

Although we find Defendants have not completed their home
as we directed, we agree with Defendants that they have made
significant improvements to their home since the March 3, 2006,
order. We also do not believe that placing Defendants in prison in-
definitely to coerce compliance with that order will serve any useful
purpose. At the same time, we are fully cognizant of the frustration
Plaintiffs must be experiencing by Defendants” dilatory conduct
and of Plaintiffs’ right to insist upon Defendants’ compliance with
the restrictive covenants. With the intent of bringing this matter
to a conclusion and impressing upon Defendants the expense of
further delay, and with appropriate deference to Plaintiffs” rights,
the order which accompanies this Opinion provides Defendants
ninety days to complete all unfinished work identified in that order.
Should Defendants fail to comply with this order, they will be au-
tomatically assessed a per diem fine, to be entered as a judgment
in rem in favor of Plaintiffs and against the property which is the
subject of these proceedings, in the amount of $100.00 per day for
each day following this ninety-day period during which Defendants
fail to complete the work required to be done.

CONCLUSION

In accordance with the foregoing, we find Defendants in con-
tempt of the March 3, 2006, order and will provide Defendants an
opportunity to purge that contempt.
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JOHN FALLABEL, Plaintiff vs.
SHANNON BROPHY-WOLTER, Defendant

Civil Law—Covenant Not To Compete (Enforcement)—Proof
of Damages for Breach of Contract—Requirement That Loss Be
Attributable to Breach—Standard of Sufficiency of Evidence To
Reasonably Determine Loss—Liquidated Damage Clause—Standard
for Enforcement (Reasonable and Good Faith Substitute for Actual
Damages)—Exclusive Measure of Damages—Recovery of Attorney
Fees Provided for by Contract—Necessity of Proof at Time of Trial

1. A threshold requirement to enforcement of a covenant not to compete is
the protection of a legitimate business interest. If met, the court must then
balance the private and public interests at stake and determine whether the
restriction is reasonable and should be enforced.

2. Damages for breach of contract must be established by evidence sufficient
to afford a reasonably fair basis for calculating the amount of loss actually
sustained. Damages need not be proven to a mathematical certitude. To
be recoverable, such damages must also be proven to be a result of the
claimed breach.

3. Liquidated damages are an agreed upon substitute for damages that are
difficult to estimate in advance or to prove after a breach occurs. To be en-
forceable, a liquidated damage clause must represent a reasonable approxi-
mation of an expected loss, even if that loss may be difficult to measure or
prove. Absent a rational relationship to actual damages, a liquidated damage
provision will be treated as an unlawful penalty.

4. Aliquidated damage provision which the parties intend to be the exclusive
measure of damages for a defined category of loss precludes one party from
unilaterally adopting a separate measure of damages from that agreed upon
by the parties.

5. Unlike federal practice, testimony at a preliminary injunction hearing is
not automatically part of the trial record at the time of final hearing for a
permanent injunction. Such testimony will not be judicially noticed by the
court after the parties have rested and the record has been closed.

6. Unlike counsel fees authorized by statute or other governing authority to
be taxed as costs of the proceedings, counsel fees provided for by contract
are an element of damages resulting from a breach of duty imposed by the
contract. As such, like other damages, they must be proven at the time of
trial before the fact-finder to be recoverable.

NO. 05-0520
RICHARD N. SHAPIRO, Esquire—Counsel for the Plaintiff.

STEVEN R. SERFASS, Esquire and JOHN A. ADAMS, Esquire—
Counsel for the Defendant.
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MEMORANDUM OPINION
NANOVIC, P.].—November 26, 2008
PROCEDURAL AND FACTUAL BACKGROUND

The parties to this litigation are both professionals who, for
sixteen months (between August 11, 2003 and December 1, 2004),
practiced dentistry together in an employer-employee relation-
ship pursuant to a written employment contract. This contract,
designated as an Associate Contract (“Contract”), provided for
the employment of Shannon Brophy-Wolter (“Brophy”) by John
Fallabel (“Fallabel”) for an initial term of one year effective August
11, 2003. The agreement also provided for automatic renewal on
an annual basis if not otherwise terminated (Contract, Section
2.1) and further provided that either party could terminate the
contract without cause by giving ninety days written notice to the
other (Contract, Section 6.1).

At the time the contract was executed on July 30, 2003, Brophy
had just graduated from dental school; Fallabel was a fifty-one-year-
old solo-practitioner with more than twenty-six years experience
and with offices located at 1212 North Street, Jim Thorpe, Carbon
County, Pennsylvania. Fallabel hoped—although not expressed
in the contract—that if the arrangement were successful, Brophy
would eventually purchase his practice and employ him, and after
several years he would be able to retire. Unfortunately, the arrange-
ment was not successful; Brophy chose to terminate the relation-
ship; and Fallabel commenced the instant litigation.

Fallabel filed his complaint, in both equity and law, on March
14, 2005. In Count 1 of the complaint, Fallabel seeks to enforce
and enjoin Brophy’s alleged violation of a covenant not to com-
pete, together with other provisions of the contract. In this Count,
damages, both specific and general, are requested. In Count 2 of
the two-count complaint, Fallabel seeks liquidated damages as
provided for in the contract for violation of certain provisions, as
well as general relief.

Fallabel’s request for a preliminary injunction was denied by
the Honorable Richard W. Webb following a hearing held on April
8, 2005. Upon Judge Webb’s retirement at the end of 2004, the
case was assigned to the Honorable David W. Addy, who recused
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himself on May 2, 2007, at Fallabel’s request, following a hearing
on Fallabel’s petition to enforce a purported settlement agree-
ment which Judge Addy denied. The case was then assigned to the
undersigned before whom a nonjury trial was held on September

21, 2007.

During the first year of the contract it appears that the parties’
employment relationship worked reasonably well. Brophy took
her job seriously and worked hard. Fallabel agreed that she was
“responsible, honest, hard-working, cooperative and professional
while employed in [his] office.” (N.T. 9/21/07, p. 58) Although dis-
agreements arose between Brophy and some of the longer-serving
staff in the office and Brophy was, at times, offended by several
comments made by Fallabel, these difficulties were not enough to
cause either party to elect to sever their relationship or to opt not to
renew the agreement after the first year. (Contract, Section 2.1).!

During the latter half of September, 2004, Fallabel and Brophy
argued about the treatment provided to one of the patients Brophy
had seen. A second argument occurred on October 1, 2004, about
inputting the office’s patient list into a computer which office staff
had been in the process of compiling for approximately three
months. The argument got out of hand and unfortunately things
were said that should never have been said: Fallabel belittled, berat-
ed, and demeaned Brophy. Brophy was upset, mad, and offended.
She was also pregnant and less than a month away from delivering
her first child. The argument ended with Brophy informing Fallabel
that she was then and there giving him a ninety-day notice of her
intent to terminate the contract. Fallabel was dumbfounded and
in disbelief at what was happening. He apologized to Brophy later
that same day, but it was too late.

Brophy was on maternity leave from October 8 to November
5, 2004. During this period, Fallabel received a mailed letter from
Brophy dated October 21, 2004, confirming, in her words, the
“agreement [they] made on October 1, 2004, stating that [their]
contract would be terminated in ninety days” and calculating the of-

! In characterizing these difficulties as being relatively minor, it is important
to note that this is from Fallabel’s perspective. Brophy did not testify at the time
of trial and instead chose to rest immediately after the conclusion of Fallabel’s
case in chief.
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ficial termination date to be December 29, 2004, that is, ninety days
from October 1, 2004. Notwithstanding the contractual require-
ment that the ninety-day notice be in writing, Fallabel acquiesced
in this timing of Brophy’s departure, hoping nevertheless that he
would be able to convince her to change her mind.

Within a week after Brophy’s return from maternity leave,
Fallabel learned that Brophy’s decision to leave was irrevocable.
At that time, Brophy told him that she had purchased the LeMas-
ter’s building along Route 443 in West Penn Township, Schuylkill
County, Pennsylvania and planned to open her practice there. He
also learned that Brophy was planning to take Tina Gerhardt, a
front desk receptionist, with her. Ms. Gerhardt replaced another
employee of Fallabel’s (Jennifer Soates) who had been hired to
support the addition of Brophy to his practice. Ms. Gerhardt was
trained from scratch by Fallabel for this position. She was also
Brophy’s cousin.

Devastated by this turn of events, and also determined to en-
force his contractual rights, Fallabel drove from his office to the
LeMaster’s building to measure the distance between the two.
It was less than fifteen miles. The parties” contract provided that
Brophy would not open a competing dental practice for a period
of twelve months after termination of her employment within a
straight-line radius of fifteen miles of Fallabel’s office (Contract,
Section 8.2). The contract further provided that Brophy would not
solicit any of Fallabel’s patients or staff during this same twelve-
month time frame (Contract, Sections 8.3 and 8.7).2

2 “At a minimum, for a non-competition or restrictive covenant to be en-
forceable, it must be ‘reasonably related to the protection of a legitimate business
interest.”” WellSpan Health v. Bayliss, 869 A.2d 990, 996 (Pa. Super. 2005)
(quoting Hess v. Gebhard & Co., Inc., 570 Pa. 148, 160, 808 A.2d 912, 918
(2002)). If this threshold requirement is met, the court must next balance the
private and public interests at stake: the employer’s protectable business interest
against the employee’s interest in earning a living, and the interests of the employer
and employee with the interests of the public, in particular, when the covenant
involves a healthcare professional, the paramount interest of the public in access
to healthcare. See WellSpan Health, supra at 999; New Castle Orthopedic
Associates v. Burns, 481 Pa. 460, 469, 392 A.2d 1383, 1387-88 (1978).

In addressing the private interests, to be valid and enforceable a restrictive
employment covenant must be (1) reasonably limited in duration of time and
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Within days, Fallabel advised Brophy that where she intended
to locate was too close to his office and she should get an attorney.
She did. On December 1, 2004, Fallabel received a hand-delivered
letter from Brophy’s counsel accusing Fallabel of workplace harass-
ment and declaring that the agreement was immediately termi-
nated.’ This basis for termination was not pursued at trial.

The parties do not dispute that the LeMaster’s building is within
fifteen miles of Fallabels office. They also agree that prohibiting
Brophy from opening a practice at this location at this time is no
longer a viable remedy. The one-year restriction on opening an
office within fifteen miles of Fallabel’s office has long since passed.
The question is one of damages: for what, how measured, and in
what amount.

geographic extent, (2) reasonably necessary to protect the employer without impos-
ing an undue hardship on the employee, (3) ancillary to an employment relation,
and (4) supported by consideration. See Hess, supra, 808 A.2d at 917; see also,
John G. Bryant Co., Inc. v. Sling Testing and Repair, Inc., 471 Pa. 1, 11, 369
A.2d 1164, 1168 (1977). “In contrast, a post-employment covenant that merely
seeks to eliminate competition per se to give the employer an economic advan-
tage is generally not enforceable.” WellSpan Health, supra at 996 (emphasis in
original). Additionally, “[t]he law is clear that the burden is on him who sets up
unreasonableness as the basis of contractual illegality to show how and why it is
unlawful.” John G. Bryant Co., Inc., supra at 12, 369 A.2d at 1169.

Brophy has not proven that the non-competition covenant found in Sec-
tion 8.2 is unreasonable. At the time of trial, the evidence was undisputed that
eighty percent of Fallabel’s patients live within fifteen miles of his practice.
The preservation of patient relationships is a legitimate, protectable business
interest. See WellSpan Health, supra at 997 (discussing various protectable
interests recognized by our Supreme Court). Further, the geographic area and
time period set forth in this covenant were specifically negotiated between Fal-
label and Brophy, who was represented by counsel at the time the contract was
entered, and the duration, at Brophy’s request, was reduced from twenty-four
months in the initial draft to twelve months in the final contract. The evidence
is also undisputed that within one year of the contract’s termination Brophy was
able to attract approximately seven hundred patients to her practice. Finally,
no evidence was presented of a shortage of dentists or unmet patient demands
within the restricted area; instead, the evidence established that within this area
between eighty to eighty-five dentists maintain a dental practice.

3 Under the contract, if the decision to terminate is for cause, as that term is
defined in the contract, no period of advance notice is required for termination
(Contract, Section 6.2).
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Fallabel presented expert testimony from his certified public
accountant of twenty-nine years, Geoffrey B. Borda, that during
the one-year period between December 1, 2004 and November
30, 2005, he sustained a loss in net patient income of somewhere
between $116,000.00 and $145,000.00 attributable to Brophy
opening an office within fifteen miles of his. Fallabel also contends
that within one year of the termination date, Brophy employed a
dental hygienist and receptionist who had been employed by him
during the term of their employment relationship and that, in ac-
cordance with the contract, he is entitled to liquidated damages
of $7,500.00 for the hygienist and $5,000.00 for the receptionist
(Contract, Section 8.7). Fallabel also claims that as the prevailing
party, pursuant to the contract, he is entitled to recover all costs
of litigation, including his legal fees and expert witness expenses
(Contract, Section 13.11). Brophy disputes that these, or any dam-
ages, are due, or have even been proven.

DISCUSSION

In a breach of contract claim, a plaintiff must prove three ele-
ments: “(1) the existence of a contract, including its essential terms,
(2) a breach of a duty imposed by the contract, and (3) resultant
damages.” See Omicron Systems, Inc. v. Weiner, 860 A.2d 554,
564 (Pa. Super. 2004). To sustain this burden, the elements must
be proven by a preponderance of the evidence. See Snyder v.
Gravell, 446 Pa. Super. 124, 127, 666 A.2d 341, 343 (1995), ap-
peal denied, 544 Pa. 676, 678 A.2d 366 (1996).

It is the province of the fact-finder to determine what loss,
if any, has been sustained and in what amount. See Omicron
Systems, Inc., supra at 564. In doing so, “[t]he fact-finder must
assess the testimony, by weighing the evidence and determining
its credibility, and by accepting or rejecting the estimates of the
damages given by the witnesses.” Id.

1. Compensatory Damages

In order to establish compensatory damages, the burden is
upon the proponent to produce evidence which affords a reasonably
fair basis for calculating the amount of loss actually sustained. See
Kaczkowski v. Bolubasz, 491 Pa. 561, 567, 421 A.2d 1027, 1030
(1980). Though such evidence need not quantify damages accord-
ing to a standard of mathematical exactness, it must, at a minimum,
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fairly approximate actual damages caused by the breach. See Fish
v. Gosnell, 316 Pa. Super. 565, 583, 463 A.2d 1042, 1051 (1983).
Where one party has been injured and another is at fault, and the
only uncertainty is in valuing the loss because certain types of
damages are not capable of precise measurement or because they
are of an inherently uncertain nature, recovery will not be denied
if the evidence presented affords a fair basis for making a reason-
able calculation of the loss sustained. See Greer v. Bryant, 423
Pa. Super. 608, 618, 621 A.2d 999, 1004-1005 (1993). Under these
circumstances, “[s]ubstantial justice is better than exact injustice.”
Osterling v. Frick, 284 Pa. 397, 404, 131 A. 250, 252 (1925).

To a certain extent, the fact-finder may use a measure of specu-
lation in estimating damages: “The fact-finder may make a just and
reasonable estimate of the damage based on relevant data, and in
such circumstances may act on probable, inferential, as well as
direct and positive proof.” Omicron Systems, Inc., supra at 565.
However, damages cannot be awarded on the basis of speculation,
guesswork, or conjecture. Id.

Borda testified that he computed Fallabel’s loss by averag-
ing Brophy’s actual monthly gross receipts from patients for the
second and third quarters of 2004, applied a productivity factor
to this monthly average based on anticipated future growth in the
number of patients she would have seen had she remained in Fal-
label’s employ, and made an adjustment for a fee increase which
Fallabel implemented in March 2005. From this monthly average,
Borda subtracted the expenses attributable to this income, includ-
ing Brophy’s anticipated salary computed pursuant to the contract,
to determine a projected loss of net income for 2005. On cross-
examination, however, it became apparent that these figures bore
no relationship to any actual damages Fallabel may have sustained
from a breach of the covenant not to compete.

Borda candidly admitted that his calculations had nothing
to do with where Brophy located her office. Whether Brophy
opened her office within a fifteen-mile radius of Fallabel’s office,
beyond this fifteen-mile range, or decided not to open an office at
all, made no difference in Borda’s computation of the amount of
the loss sustained by Fallabel for Brophy’s breach of the contract’s
covenant not to compete. In effect, the amount computed by
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Borda was not an estimate of any loss sustained by Fallabel due to
competition from Brophy, but was the projected amount Fallabel
would have realized had Brophy remained in his employment for
an additional year.

The two are not the same: while Brophy was clearly prohibited
by the contract from competing within the restricted fifteen-mile
territory for one year after termination of the contract, she was not
obligated by the contract to remain in Fallabel’s employ for one
year following notice of her intent to terminate. At most, she was
committed to continuing her employment with Fallabel for ninety
days after giving notice of her intent to terminate. Borda’s testimony
does not prove that Fallabel sustained any actual financial loss as a
result of Brophy opening a dental practice within fifteen miles of
his office—an essential element of his claim.

2. Liquidated Damages
(a) Solicitation of Patients

Beyond the issue of whether Borda has measured the proper
damages is the equally important question of whether Borda has
assumed the proper measure of damages. At issue is whether a
party may sue for a different measure of damages than that which
was agreed upon in the contract. Specifically, as to damages for
solicitation of Fallabels patients, the parties” contract provides:

[Brophy] will not solicit or aid in the solicitation of any
patients of [Fallabel], for her own account or for the account of
others, for a period of twelve (12) months after the termination
of this Agreement. In the event of a breach of this subsection
by [Brophy], then in addition to any other remedy the employer
may have, [Brophy] will pay to [Fallabel], not as a penalty but
as a reasonable estimate of damages, the liquidated sum of
three hundred fifty ($350) for each patient of the Practice who
transfers to [Brophy] as a result of such solicitation.

(Contract, Section 8.3)

“[A] provision which represents a good-faith and reasonable
forecast of anticipated damages for breach which are otherwise dif-
ficult to prove with certainty will be construed as one for liquidated
damages ... .” Geisinger Clinic v. DiCuccio, 414 Pa. Super. 85,
101, 606 A.2d 509, 517 (1992), appeal denied, 536 Pa. 625, 637



FALLABEL vs. BROPHY-WOLTER 525

A.2d 285 (1993), cert. denied, 513 U.S. 1112 (1995). Liquidated
damages are those which “a party to a contract agrees to pay if he
breaks some promise, and which, having been arrived at by a good
faith effort to estimate in advance the actual damage that will prob-
ably ensue from the breach, [are] legally recoverable ... if the breach
occurs.” Pantuso Motors, Inc. v. CoreStates Bank, N.A., 568
Pa. 601, 798 A.2d 1277, 1282 (2002). Liquidated damage clauses
are enforceable provided, “at the time the parties enter into the
contract, the sum agreed to is a reasonable approximation of the
expected loss rather than an unlawful penalty.” A.G. Cullen Con-
struction, Inc. v. State System of Higher Education, 898 A.2d
1145, 1162 (Pa. Commw. 2006); see also, Geisinger Clinic, supra
at 99, 606 A.2d at 516 (identifying four criteria to differentiate a
liquidated damage provision from a penalty or forfeiture term in a
restrictive covenant clause of an employment agreement). When
the parties to a contract have themselves agreed upon a fair means
of measuring damages which are difficult to estimate in advance or
to prove after a breach occurs, the fundamental fairness of award-
ing damages as bargained-for by the parties should be beyond
reproach. See Worldwide Auditing Services, Inc. v. Richter,
402 Pa. Super. 584, 594, 587 A.2d 772, 777-78 (1991) (“Damages
arising out of a breach of a covenant not to compete are difficult to
compute with precision.”); see also, West Conshohocken Res-
taurant Associates, Inc. v. Flanigan, 737 A.2d 1245, 1249 (Pa.
Super. 1999) appeal denied, 757 A.2d 934 (Pa. 2000) (limiting
total damages for breach of a contract to the liquidated damages
set forth in the contract).

The contract in issue does not provide that Brophy may be
subject to certain defined damages for soliciting and accepting
Fallabel’s patients. Rather, it provides that in such event, Brophy
“will pay to [Fallabel], not as a penalty but as a reasonable estimate
of damages, the liquidated sum of $350.00 for each patient of the
Practice who transfers to [Brophy] as a result of such solicitation.”
(Contract, Section 8.3) (emphasis added)*

* Fallabel’s argument that an alternate measure of damages is permitted
because the contract provides that an injured party is entitled to liquidated dam-
ages “in addition to any other remedy,” misreads the agreement. Since liquidated
damages are a substitute for actual damages, permitting the recovery of both
liquidated and actual damages for the same loss could be nothing but a penalty.
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This provision, however, is of no benefit to Fallabel since no
evidence was presented that Brophy acquired any of his patients
during the prohibited period. The burden is upon the party claim-
ing a breach to establish that breach and to prove that liquidated
damages are due and owing. A.G. Cullen Construction, Inc.,
supra at 1162.°

We do not believe this was intended by the parties. Instead, a fair and plausible
reading of this language, and the one we accept, is that the term “any other
remedy” refers to other remedies, including equitable relief, for harm which is
nootherwise compensated for, and contemplated by, the provision for liquidated
damages. Cf. Section 8.9 of the contract (providing that equitable remedies are
available when monetary damages are insufficient to adequately compensate for
a breach of duty imposed by the agreement).

® In an attempt to correct this deficiency, Fallabel asks that we consider his
testimony at the preliminary injunction hearing held before Judge Webb on April
8,2005. Fallabel argues that this testimony is automatically part of the trial record
and must be considered as a matter of law. In response, Brophy argues that it would
be fundamentally unfair to consider this testimony; that, at the time of trial, the
parties reached a stipulation to incorporate the preliminary hearing testimony of
Ralph Clay, a surveyor, but not that of Fallabel; and that based upon this stipula-
tion and her assessment of the testimony Fallabel presented at trial, she made a
tactical decision to rest her case without presenting any evidence.

At the time of trial, counsel for both parties represented to the Court that a
stipulation had been reached to incorporate the testimony of Mr. Clay taken at
the preliminary hearing, thus avoiding the necessity of calling this witness again
at trial. As pertinent to this issue, the following exchange occurred at the time
of trial:

THE COURT: So the testimony in the preliminary injunction hearing
before Judge Webb with respect to Mr. Clay has been stipulated to and will
become part of the record in this proceeding?

MR. SHAPIRO: Yes. And I guess the affidavit of Mr. Clay that was
marked and admitted in the hearing was stipulated to as well.

THE COURT: I know that Dr. Fallabel also testified at that time. His
testimony is not being stipulated as being made part of this proceeding, just
so I am clear?

MR. SHAPIRO: Yes, that is correct.

THE COURT: Okay. So the stipulation is that Mr. Clay’s testimony in
its entirety, plus his affidavit which I believe was marked as Exhibit 7 in that
proceeding is admitted in this proceeding?

MR. ADAMS: That is correct, Your Honor.

THE COURT: So stipulated and it will be admitted. Dr. Fallabel, you
can take the stand. Mr. Clay, you are free to go.

(N.T. 9/21/07, p. 68)
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(b) Solicitation of Staff

Section 8.7 of the contract prohibits Brophy for a period of
twelve months after termination of the agreement from hiring
or engaging the services of any hygienist, dental assistant, or any
other person employed by Fallabel at any time during the term,
until twelve months after such person was last employed by Fal-
label, without Fallabel’s consent. Similar to Section 8.3, Section
8.7 further provides that “[i]n the event of a breach of this Section
8.7 by [Brophy], and in addition to any other remedy which [Fal-
label] may have, [Brophy] will pay to [Fallabel], not as a penalty
but as a genuine estimate of damages, a liquidated sum equal to”
$7,500.00 for any hygienist and $5,000.00 for any other employee
hired by Brophy in violation of this restriction. Fallabel claims that
Brophy hired two of his employees, a receptionist (Tina Gerhardt)
and a hygienist in violation of the contract and that he is entitled
to $12,500.00 in liquidated damages as a consequence.

Again, this claim has not been proven. Fallabel presented no
evidence of any hygienist formerly employed by him who was
hired by Brophy. With respect to Tina Gerhardt, Fallabel testified

Under these circumstances, we agree that it would be fundamentally unfair to
enlarge the record beyond that which was agreed to at the time of trial. Had such
evidence been offered by Fallabel and admitted by the Court, at a minimum
Brophy would have been placed on notice that all of the testimony taken at the
preliminary hearing would be considered by the Court, and she would have had
an opportunity, in light of this notice, to decide whether to cross-examine Falla-
bel about his prior testimony and whether to present any direct testimony to the
contrary. Cf. Lackey v. Sacoolas, 411 Pa. 235, 239, 191 A.2d 395, 397-98 (1963)
(upholding the trial court’s incorporation of the testimony from a preliminary
hearing into the final hearing on the injunction, over defendants’ objection, where
defendants had a full opportunity to present additional direct testimony and to
subject the witnesses at the preliminary hearing to cross-examination).

We further believe that absent a stipulation by the parties or Fallabel's request
at the time of trial to incorporate this testimony, with a full opportunity for Brophy
to respond, Fallabel’s preliminary hearing testimony cannot be considered. Unlike
Federal Rule of Civil Procedure 65(a)(2) which automatically incorporates that
evidence from a preliminary injunction hearing which is admissible at trial into
the trial record, Pa. R.Civ.P. 1531 does not contain similar authority and is, in
fact, silent on the issue. Moreover, Fallabel’s preliminary hearing testimony does
not fit the hearsay exception for former testimony since he in fact was available
and was present at the time of trial. Pa. R.E. 804(b)(1).
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only that when he learned in November 2004 that Brophy had
purchased the LeMaster’s building and was intending to open a
practice there, he also learned that Brophy was intending to have
Gerhardt, her cousin, accompany her.

The agreement was not terminated until December 29, 2004,
or December 1, 2004, at the earliest, the last day Brophy worked
for Fallabel. Fallabel testified that after Brophy left, he asked
Gerhardt to stay on and she asked to be laid off. Fallabel did so,
however, there is no evidence that after Gerhardt left Fallabel’s
employ she was subsequently employed by Brophy.

3. Counsel Fees

The agreement in this case provides for an award of counsel
fees to the prevailing party (Contract, Section 13.11). Neither
party, however, presented any evidence at the time of trial as to
the amount or reasonableness of any counsel fees they incurred.
Having failed to do so, this claim has been waived.

Attorney fees, when provided for in a contract, are an element
of compensable damages resulting from a breach of duty imposed
by the contract and which the parties have agreed the prevailing
party is entitled to recover. Attorney fees, as so provided, are quali-
tatively distinct from attorney fees authorized by statute or other
governing authority to be taxed as costs under certain specifically
defined and limited circumstances. See e.g., 42 Pa. C.S.A. §1726(a)
(1) (providing that attorney fees are not an item of taxable costs
except to the extent authorized by 42 Pa. C.S.A. §2503). In cases
such as this, the recovery of attorney fees is part of the contract
claim for which evidence of the fees incurred and their reasonable-
ness must be presented to the fact-finder at the time of trial. Cf.
Matter of Howarth’s Estate, 310 N.W.2d 255, 257 (Mich. App.
1981) (In denying a claim for attorney fees because the expenses
incurred were not introduced at trial, the court stated, “We believe
that the better rule is to require introduction of evidence. A party
asserting a breach of contract claim bears the burden of proving his
damages with reasonable certainty. Appellee’s claim for attorney
fees here was simply a claim for damages for breach of contract
and should have been treated as any other such claim.”).

While the parties, with the approval of the Court, can agree that
the amount of compensable attorney fees will be determined in a
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post-trial evidentiary hearing, unless statutory or other authority
exists to tax attorney fees as costs to be assessed after trial, a party
proceeds at his own risk in failing to address this issue up front at
the time of hearing. Such a request was not made by either party
prior to the close of the evidence.®

CONCLUSION

In accordance with the foregoing, Fallabel has failed to prove
either compensatory damages caused by breach of the covenant not
to compete or liquidated damages as provided for in the contract
for soliciting patients or employing members of his staff. Therefore,
judgment will be entered in favor of Brophy and against Fallabel
on both counts of the complaint.

% At the time of trial, the issue of attorney fees was first raised by Fallabel
after both parties had rested. After expressing concern about the timing of the
request, the Court suggested that if both parties were in agreement, the issue of
attorney fees could be addressed in a post-verdict proceeding. Brophy advised she
would not agree with a post-trial submission and was taking the position that the
issue had been waived by both parties. Moreover, since Fallabel is not a prevailing
party under our decision, Fallabel’s claim for attorney fees is moot.

IN RE: JAMES MURPHY, PETITION FOR APPOINTMENT OF
BOARD OF VIEWERS TO LAY OUT AND OPEN A PRIVATE
ROAD OVER PROPERTY OF TOWAMENSING TRAILS
PROPERTY OWNERS’ ASSOCIATION, INC.

Civil Law—Private Road Act—Bifurcation of
Proceedings—Determination of Necessity of
Private Road—Determination of Damages
1. The Private Road Act permits a landowner whose property is landlocked
to condemn a private road over property of another for access to a public
highway. Upon the filing of a petition under the Act requesting the opening
and laying out of a private road over another’s property, the matter is referred
to a board of viewers appointed by the court whose duty it is to view the site,
take evidence, if necessary, and report back to the court.

2. The proceedings to condemn a private road are bifurcated between pro-
ceedings to determine the necessity and location of a private road and those
to determine damages. The trial court must determine all legal issues relating
to the necessity and location of the road before damages can be assessed.

3. The taking of property for private use is presumptively unconstitutional.
Therefore, the test of necessity requires a finding of strict necessity before
the opening and laying out of a private road across another’s property will
be permitted. This standard, while not one of absolute necessity, requires, in
the case of an existing road, not merely inconvenience in access but that “the
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existing access is extremely difficult and burdensome in its use and warrants
the appropriation of another more convenient course.”

4. Damages in a private road proceeding are to be determined in the same
manner as in the case of a public road. The condemnee is entitled to fair and
just compensation for the land taken. The measure of damages for the taking
of a private road is the difference in fair market value of the condemnee’s
property before and after the condemnation.

5. In reviewing the findings of the board of viewers, the court of common
pleas acts in an appellate capacity. The court cannot look beyond the record or
consider questions of fact. Instead, the court’s review is limited to ascertain-
ing the validity of the board’s jurisdiction, the regularity of the proceedings,
questions of law and whether the board abused its discretion.

6. All legal issues relating to the necessity of the taking are determined by
the court as a matter of law. However, on appeal from the board’s award of
damages, the aggrieved party is entitled to a trial de novo on the issue of
damages.

7. An owner of property in a private residential subdivision whose lot is
inaccessible using the roads as depicted on the approved subdivision plan
for the development within which his property is located, being separated
from public access by a stream and adjoining wetlands which bisect the
subdivision and over which no crossing has been built, will be granted a
right-of-way over property of an adjoining development and its existing roads
when governmental permits necessary to cross the stream and wetlands
appear impossible to obtain, and the cost of construction, assuming the
permits can be obtained, is so disproportionate to the value of the property
as to make it useless.

NO. 90 MD 2006
ANTHONY ROBERTI, Esquire—Counsel for Petitioner, James
Murphy.
DAVID JAMES WILLIAMSON, Esquire—Counsel for Respon-
dent, Towamensing Trails Property Owners’ Association, Inc.
MEMORANDUM OPINION
NANOVIC, PJ.—December 12, 2008

In these condemnation proceedings, James Murphy, as the
owner of landlocked property, seeks to acquire a right-of-way
across property owned by Towamensing Trails Property Owners’
Association, Inc. (“Association”) pursuant to the Private Road Act.
The matter has been tried before a Board of Viewers (“Board”)
and the Association has filed exceptions to the Board’s reports.
These exceptions raise two primary issues: (1) whether Murphy’s
property is in fact landlocked, justifying the need for access across
the Association’s property and, if so, (2) whether the Board ap-
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plied the proper measure of damages to determine what amount
of compensation should be paid to the Association for the taking
of its property.

PROCEDURAL AND FACTUAL BACKGROUND

Penn Forest Acres is a private residential subdivision located in
Penn Forest Township, Carbon County, Pennsylvania. It contains
ninety-six lots, each an acre or more in size and each dependent on
on-lot water and septic systems. The only entrance to the subdivi-
sion is from State Route 534, with which two of the development
roads intersect: Hemlock Drive and Laurel Drive. The subdivision
lies entirely on the western side of State Route 534 which is also
the eastern boundary line for the development.

Penn Forest Acres is bisected by Mud Run, a high-quality
stream which runs for most of its course within the development in
anorth/south direction. On the west side of Mud Run is a group of
thirty-two lots. These lots have not been built on and the develop-
ment roads on this side of the stream have yet to be constructed.
As depicted on the approved subdivision plan for Penn Forest
Acres, the only means of public access to these thirty-two lots after
entering the development is by traveling west on Hemlock Drive
to its intersection with Maple Lane, south on Maple Lane to its
intersection with Forest Drive, and west on Forest Drive to its
projected crossing over Mud Run, a total distance of approximately
2,500 feet.! Neither a bridge nor other means to cross Mud Run,
however, has ever been constructed; accordingly, none of these
thirty-two lots has vehicular access to a public road.

On November 14, 2003, the unsold properties of the original
developer of Penn Forest Acres were sold at a judicial tax sale to
Statewide Investments Ltd. for $15,000.00. The properties pur-
chased by Statewide included all of the thirty-two lots on the west
side of Mud Run as well as all development roads. By deed dated
April 14, 2005, Murphy purchased Lot No. 42 in Penn Forest Acres
from Statewide for $10,000.00. This lot is included in the group of
thirty-two lots located on the west side of Mud Run.

! Laurel Drive has not been fully constructed and only extends approximately
four hundred feet from its intersection with Route 534.
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On April 17, 2006, Murphy filed a petition for the appointment
of a Board of Viewers under the Private Road Act (“Act”), Act of
June 13,1836, PL. 551, as amended, 36 P.S. {{1781-2891, to lay out
and open a private road over and across property owned by the As-
sociation, the property owners’ association for Towamensing Tralils.
Towamensing Trails is a major subdivision, separate and apart from
Penn Forest Acres, which abuts Penn Forest Acres on its western
boundary where the group of thirty-two lots is located.

In his petition filed pursuant to Section 11 of the Act, 36 P.S.
§2731, Murphy claims that his property is landlocked for all prac-
tical purposes and has no access to a public highway because any
easement or right-of-way he has the right to use within Penn Forest
Acres is “separated by a 100’ wide area of creek/stream called ‘Mud
Run’ (and adjoining ‘wetlands’),” which lay between his property
and Route 534 (Petition, Paragraph 5). Murphy further claims that
the cost of constructing a bridge would be exorbitant and dispro-
portionate to the value of his property, assuming the regulatory
authorities would issue the necessary permits (which he describes
as unlikely), and that the effects of construction would be dangerous
and harmful to the environment (Petition, Paragraph 11). Murphy
identifies the right-of-way requested as consisting of “Lovelace
Road” in the Towamensing Trails subdivision® and over and across
other existing development roads owned by the Association to ac-
cess Old Stage Road (Township Road T-516) (Petition, Paragraph
§8).3 Murphy further alleges that the right-of-way requested is the
shortest and most direct reasonable route to obtain access to a
public highway, and that because it utilizes existing roads, it will
cause the least injury to any private person, including the Associa-
tion (Petition, Paragraphs 9, 14, 18, and 21).

The route Murphy proposes to use crosses a parcel of unim-
proved land owned by the Association, 40 feet in width and 150

2 Lovelace Road provides travel in an east/west direction. Within Towa-
mensing Trails, that portion of Lovelace Road east of its intersection with Whit-
man Lane has been built and that portion west of this intersection—the only
section of the route proposed by Murphy which would require construction of
a road—is unbuilt.

3 We believe and have thus treated the property interest condemned as be-
ing one for an easement, rather than a fee simple. The petition itself is unclear
on this point.
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feet in length, which, according to the recorded subdivision plan
for Towamensing Trails, is dedicated for use as a development road,
namely that portion of Lovelace Road lying between its intersection
with Whitman Lane on the west and its easternmost point within
Towamensing Trails where it enters Penn Forest Acres. This section
of Lovelace Road is also depicted on the subdivision plan for Penn
Forest Acres where, after entering Penn Forest Acres, it continues
within Penn Forest Acres as a private development road under the
same name. The distance between Lot 42 and the point where
Lovelace Road enters Penn Forest Acres, by way of the paper roads
depicted on the approved subdivision map for Penn Forest Acres,
is approximately 950 feet. From the intersection of Lovelace Road
and Whitman Lane, the shortest distance to a public road would
require Murphy to travel across approximately six thousand feet
of the Association’s existing roads.*

A Board of Viewers was appointed on April 24, 2006. By stipula-
tion, the parties agreed that the necessity for a private road should
first be heard and determined by the Board, with subsequent pro-
ceedings, if required, to determine the amount of damages.

The Board first convened, viewed the site, and held a hearing
on August 8, 2006. On November 17, 2006, it filed its first report
in which it determined that a private road was necessary for the
benefit of Murphy’s property and that the location of this road as
proposed by Murphy was appropriate. The Board recommended
a subsequent hearing on the question of damages.

In its first report, the Board determined that access to Lot 42
through Penn Forest Acres as designated on the approved subdivi-
sion plan for this development was impractical, if not impossible,
due to the topographical conditions of Mud Run and its adjoining
wetlands. Based on the testimony of expert witnesses, the Board

* Towamensing Trails contains more than 4,200 lots on which more than
2,250 homes have been built. Its road system consists of more than fifty-two miles
of roadway with twenty-seven exits and entrances to public roads. The shortest
route identified appears to be by traveling north on Whitman Lane from its in-
tersection with Lovelace Road to Teddyuscung Trail, west on Teddyuscung Trail
to Towamensing Trail, and then north on Towamensing Trail to its intersection
with State Route 903 (N.T. 8/08/06, pp. 119-20). This route also appears to be
the route approved by the Board. See Footnote 10, infra. All parties agree that
to limit Murphy’s use to a specific route would be unenforceable.
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found that the cost to construct a crossing over Mud Run and its
surrounding wetlands at the Forest Drive site, involving approxi-
mately one hundred feet of wetlands on either side of Mud Run,
would be approximately $4,500,000.00. This assumes that both
the United States Army Corps of Engineers and the Pennsylvania
Department of Environmental Resources (i.e., both federal and
state agencies) will approve a permit to cross and encroach upon
Mud Run and its surrounding wetlands. Given the designation
of Mud Run as a coldwater fishery stream and the exceptional
value of the surrounding wetlands, the Board accepted Murphy’s
expert witness testimony that the probability of this happening is
unlikely. Although no application to obtain a permit has been filed,
the Board also accepted Murphy’s expert witness testimony that
the application process to determine whether a permit would be
approved would itself cost approximately $100,000.00. In contrast,
the cost to construct the unopened portion of Lovelace Road across
the Association’s property was estimated at $45,000.00. Assuming
road access and suitability for an on-lot septic system (neither a test
pit nor perc test had been conducted as of the date of the Board’s
hearing), Murphy’s property has a fair market value of between
$30,000.00 and $35,000.00. In addition to finding that the opening
of a private road was necessary for Lot 42 to have public access,
the Board recommended that the width of this right-of-way across
the Association’s property be set at twenty-five feet.

In accordance with the parties’ agreement, following the
Board’s initial report, the parties petitioned this Court to reconvene
the Board to determine damages. An additional hearing for these
purposes was held on April 25, 2007, following which the Board, on
August 13, 2007, filed its second report. In this report, the Board
stated that the parties had reached an agreement on the amount
of damages to be awarded for Murphy’s taking of a 25 feet by 150
feet right-of-way over the unopened portion of Lovelace Road
and that this amount should be set at $1,500.00. In valuing the
loss sustained by Murphy’s use of the Association’s existing roads,
the Association requested damages of $330,000.00. This amount
represents half of the cost to construct six thousand linear feet
of road as well as $30,000.00, which it attributed to the nuisance
value of additional traffic. No testimony with respect to damages
was presented by Murphy.
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The Board found the Association’s evidence of damages to be
incredulous. Instead, it recommended that the fairest measure of
damages would be for the Association to assess Murphy an annual
fee identical to that which it assesses its members each year for the
costs associated with the use and maintenance of the development
roads. The Board further recommended an award of $1,500.00 as
stipulated to by the parties, and an additional $500.00 for attorney
and appraisal fees, citing 26 P.S. {1-610 (repealed 2006) as author-
ity for this figure.®

The Association filed exceptions to each of the Board’s reports.
In these exceptions, the Association challenges the necessity of the
taking and the computation of damages.

DISCUSSION

At the outset, we believe a basic understanding of certain
procedural and substantive aspects of the Act is important to a
better understanding of the issues presented by the Association.®
Procedurally, the Act provides for bifurcated proceedings: “The
initial proceedings to open (i.e., condemn) private roads and sub-
sequent proceedings to assess damages ... .” In re Brinker, 683

® The Eminent Domain Code was revised effective September 1, 2006.
Because the instant taking occurred prior to this effective date, the section cited
by the Board applies rather than the current statute, 26 Pa. C.S.A. §710.

% The Private Road Act provides for the condemnation of and compensation
for private property by private parties for private purposes with an ultimate public
good: providing landlocked property with an access to a public road. Indeed, “the
constitutionality of the Private Road Act rests entirely on the existence of public
benefits derived from the establishment of a private road.” In re Opening a
Private Road, 954 A.2d 57, 71 (Pa. Commw. 2008) (quotation marks omitted).
Less evident, but nevertheless critical to a full understanding of the role of the
Act as part of a comprehensive scheme for the creation of a road system in this
Commonwealth, is an awareness that when all land in this Commonwealth was
originally conveyed by the proprietors or the Commonwealth, the grantee received
an additional six percent of land, free of charge, for the establishment of roads as
they became necessary. See id. at 65. This six percent allowance was, in effect,
conveyed in trust to the original grantees, their heirs and assigns, for the public
benefit of opening roads in the future, including private roads. Consequently, “[t]he
laying out of private roads is not a taking in the ordinary sense, but an incorporeal
burden on those whose lands the private road is to traverse to be exercised by
those seeking a private road in the manner determined by the General Assembly.”
Id. at 72 (upholding the constitutionality of the Private Road Act against a chal-
lenge under the Fifth Amendment to the United States Constitution and Article
I, Sections 1 and 10 of Pennsylvania’s Constitution).
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A.2d 966, 969 (Pa. Commw. 1996). The proceedings commence
when a landlocked property owner petitions the court of common
pleas to open a private road so that the owner’s property will have
access to a public highway or to any private way leading to a high-
way. 36 P.S. §2731. If satisfied that the petition is in proper form,
the court appoints a board of viewers to view the site where the
road is requested and to report back to the court. 36 P.S. §2731;
In re Private Road in Nescopeck Township, 281 Pa. Super.
341, 344, 422 A.2d 199, 201 (1980).

Once appointed, the board must determine if a private road is
necessary. 36 P.S. §2732. This is a factual question to be decided
after the board views the property and, if necessary, holds a hearing.
See Mattei v. Huray, 54 Pa. Commw. 561, 565-66, 422 A.2d 899,
901 (1980). If the requisite necessity for a private road is found, the
board must also determine the location for the road considering
the following factors: (1) the shortest distance, (2) the best ground
for the road, (3) the least injury to private property, and (4) as far
as practical, the desire of the petitioner. 36 P.S. §1785.

The board’s report of its findings is then filed with the court that
directed the view and that court may confirm the report, or reject it
and direct a review. 36 P.S. {1832, 2732; see also, Brinker, supra
at 969. If confirmed, the court, not the board, fixes the width of
the road to be opened at the time that it approves nisi the board’s
report. 36 P.S. §§1832, 2732; see also, Brinker, supra at 969 n.7.
This private road width may in no case exceed twenty-five feet. 36
PS. §1901; Fengfish v. Dallmyer, 434 Pa. Super. 250, 642 A.2d
1117 (1994) (finding that the board’s action in creating a right to
use the entire width of an existing fifty feet wide private easement
was without authority and void).

Following confirmation nisi, in a second proceeding, the board
determines the amount of damages sustained which is to be com-
puted in the same manner provided in the case of a public road.
36 P.S. {1881, 2736; see also, Brinker, supra at 969, 971. The
board’s report on this issue is then submitted to the court which
can either confirm or reject it. Again, the court’s confirmation nisi
is subject to exceptions or an appeal by either party.

No road shall be opened until the damages have been paid in
full. 36 P.S. §2736. If a road is not physically opened within five
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years of the final decree confirming the opening and laying out of
the road, then the entire proceedings “shall be deemed to be void
and of no effect, and the land proposed to be taken shall revert to
the owners of the land, as in the case of the vacation of a public
road, free of any easement or right of the petitioner or petitioners
for such road to use the same.” 36 P.S. §2738.

The proceeding to determine the necessity of a road and the
proceeding to assess damages for the taking are distinct and require
separate analyses. See Brinker, supra at 969. All legal and factual
issues relating to the necessity of the taking must be determined
by the court before damages are assessed. See id. at 970. “Only
after it has been decreed that a private road is necessary and is to
be opened across the land of another, and the location, width, and
distance thereof have been determined, does it become possible to
estimate damages ‘in the manner provided in the case of a public
road.”” Driver v. Temple, 374 Pa. Super. 389, 393, 543 A.2d 134,
136 (1988) (footnote omitted), appeal denied, 520 Pa. 607, 553
A.2d 969 (1988). It has also been held that “[t]he commencement
of proceedings for the assessment of damages ... is a waiver of
defects in the order confirming the opening of the private road.”
Id. at 393, 543 A.2d 136.

“[A]n aggrieved party is entitled to a jury trial solely on the issue
of damages and not on the issue of necessity.” Brinker, supra at
970. If the board’s award of damages is appealed, a trial de novo
restricted to the issue of damages is held before either the court
alone or a jury, if demanded. See Brinker, supra at 970-71.

The Act “grants to boards of view broad authority to deter-
mine whether a private road is necessary and, if so, where it shall
be located.” Driver, supra at 394, 543 A.2d at 136. The board
constitutes an independent tribunal and its authority “will not be
infringed upon by a court’s substituting its judgment for that of
the viewers.” Fengfish, supra at 254, 642 A.2d at 1119. “It is not
for the trial court to determine whether, in fact, a necessity has
been proven; that is a matter for the board of viewers.” Lobdell v.
Leichtenberger, 442 Pa. Super. 21, 29, 658 A.2d 399, 403 (1995).
The court “cannot look beyond the record or consider questions of
fact.” Brinker, supra at 969. “Rather, Common Pleas has appellate
review which is limited to ascertaining the validity of the Board’s
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jurisdiction, the regularity of the proceedings, questions of law and
whether the Board abused its discretion.” Id.

Section 4 of the Act, 36 P.S. {1832, was repealed by Section
2(g) of the Judiciary Act Repealer Act of 1980 (“JARA”), 42 Pa. C.S.
§20002(g), and supplanted by Section 5571(b) of the Judicial Code,
42 Pa. C.S. §{5571(b). See Brinker, supra at 970. As applied to a
private road case, “the ‘order appealed from” [under 42 Pa. C.S.
§5571(b)] is the Court’s order confirming nisi the Board’s report.”
Id. at 971. Consequently, a party desiring to challenge the board of
viewers’ report “must file exceptions regarding the Board’s finding
of necessity and/or an appeal of the Board’s assessment of damages,
with Common Pleas within thirty days after the date on which the
Court’s order confirming nisi the Board’s report is entered on the
docket.” Id. (footnote omitted).

The board’s report has no effect unless and until the report is
confirmed nisi by the court of common pleas. See id. This differs
from the board’s award in an eminent domain proceeding under
the Eminent Domain Code, where the award of the board itself is
appealed to common pleas and where if no appeal is taken within
thirty days after the report has been docketed, the report becomes
final as of course. 26 P.S. §1-515 (repealed 2006) (decree confirming
report of viewers after it has been determined finally shall constitute
final order); see also, Brinker, supra at 971.

If the court denies a party’s exceptions to the board’s report on
the question of necessity for a private road, review of the court’s
final order is by direct appeal. See Brinker, supra at 970 n.10; see
also, Driver, supra at 393, 543 A.2d at 136. If the challenge is to
a jury verdict on the amount of damages, either post-trial motions
or a direct appeal may be taken. See Brinker, supra at 970 n.10.
With this background, we now turn to the specific issues raised by
the Association.

(a) Necessity
In Little Appeal, 180 Pa. Super. 555, 119 A.2d 587 (1956),
the court stated:
The Act provides for this Board [of viewers] to determine
the necessity of the road, ... and ordinarily this is a factual
matter to be determined by actually viewing the premises and
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if necessary, by holding hearings. To determine what in fact
is necessary the Board naturally has to know as a matter of
law what the Act requires, and in this sense, the Board must
interpret the law ... .

This legislation, allowing the appropriation of private prop-
erty for private use is at the very least in the nature of eminent
domain legislation and must therefore be strictly construed. ...
The word necessity, the key to this entire Act must likewise be
given a strict interpretation.

While the Act does not require an absolute necessity, such
as being completely landlocked, the mere inconvenience in
the use of an existing road is not enough. ... The existing road
must be of a limited privilege, ... or ‘extremely difficult and
burdensome’ in its use, ... to warrant the appropriation of
another more convenient course. In short, the Act is said to
require the ‘strictest necessity.’

Id. at 558-59, 119 A.2d at 589 (citations omitted); see also, Graff
v. Scanlan, 673 A.2d 1028, 1031 (Pa. Commw. 1996). Additionally,

“necessity must be based upon the present facts, not on some con-
templated future use.” Lobdell, supra at 68, 658 A.2d at 403.

Here, the Board found Murphy’s property to have a fair market
value of between $30,000.00 and $35,000.00, at most. Although
it appeared unlikely that a permit could be obtained, the costs of
applying for and obtaining a permit were estimated to be near
$100,000.00. And, if obtained, the cost of constructing a crossing
over the stream and wetlands is estimated to be $4,500,000.00.
Under these circumstances, we do not believe the Board abused
its discretion in concluding that an alternate route is necessary for
Murphy to have access to his property. Cf. Lobdell, supra at 27,
658 A.2d at 403 (holding that a petition describing the existence
of a creek-side right-of-way which was narrowed and unstable
due to stream erosion, making its use dangerous and unsafe, met
the requisite standard of necessity, that the owner was more than
merely inconvenienced in her access, but rather that the exist-
ing access is extremely difficult and burdensome in its use and
warrants the appropriation of another more convenient course);
Mattei, supra at 563, 422 A.2d at 900 (holding that necessity ex-
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isted notwithstanding the existence of a right-of-way; the existing
right-of-way was determined to be not feasible for a private road
because topography would make construction of the road extremely
expensive and would make the road inaccessible for a portion of
each year during times of inclement weather).”

(b) Location

The Board’s duties are defined in Section 2 of the Act as fol-
lows:

The persons appointed as aforesaid shall view such ground,
and if they shall agree that there is occasion for a road, they
shall proceed to lay out the same, having respect to the shortest
distance, and the best ground for a road, and in such manner
as shall do the least injury to private property, and also be, as
far as practicable, agreeable to the desire of the petitioners.

36 P.S. §1785.

In this case, although the location approved by the Board is
the longest route, it requires the least construction and follows an
existing road. Cf. In re Private Road, Cogan Township, 684
A.2d 237, 241 (Pa. Commw. 1996) (upholding the board’s decision
locating the condemned right-of-way over an existing three-mile
private road rather than across an alternative route nine hundred
feetin length); In re Laying Out and Opening a Private Road,
405 Pa. Super. 298, 305 n.3, 592 A.2d 343,347 n.3 (1991) (holding
that the “prior existence of a roadbed is a factor to be considered as
to the placement of a private road”). To the extent the route involves
new construction, it will cross property already dedicated for use
as a road. Additionally, the route chosen will not disturb wetlands

" To the extent the Association argues that necessity cannot exist if Mur-
phy knew or should have known at the time of purchase that his property was
landlocked, the Association is in error. A purchaser’s knowledge that property is
landlocked will not defeat a finding of “strict necessity.” Graff v. Scanlan, 673
A.2d 1028, 1035 n.12 (Pa. Commw. 1996). Likewise, the Association’s argument
that other properties which adjoin Penn Forest Acres may also be suitable for
the construction of a private road and, therefore, there is no necessity that a
private access road cross its property, misses the point. See In re Laying Out
and Opening a Private Road, 405 Pa. Super. 298, 304-305, 592 A.2d 343, 346
(1991) (holding that once the necessity of a private road has been determined,
such necessity will not be defeated by the existence of more than one adjoining
landowner over whose property the road could be constructed). “*Absolute neces-
sity” is not a requirement of the [Act].” Id.
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or jeopardize the environment, and will involve significantly less
construction than the alternate route suggested by the Association.
The location is also that selected by Murphy and appears to be the
most practical and economical course.

In Holtzman v. Etzweiler, 760 A.2d 1195 (Pa. Commw.
2000), the court stated:

The location of the road is wholly within the province
of the viewers. Viewers go upon the premises of a proposed
road and observe all the physical aspects of the land and are
far better able to select a location than any judges sitting in
the courthouse. The statute gives the viewers power to locate
the road.
Id. at 1197. It is evident from the Board’s report that the Board
considered all of the factors listed in Section 2 of the Act and all
of the evidence presented regarding possible access over other
properties and, in its discretion, decided that the establishment of
a private road where one already existed and where another was
planned, would cause the least injury to surrounding property and
would be the least expensive to construct. See Cogan Township,
supra at 241 n.7 (noting that “[t]he board need not make specific
findings as to the factors listed in Section 2 of the Act as long as
it is apparent from the board’s report that the board considered
those factors in its decision”). Given the deference to which the
Board’s findings are entitled, we find no abuse of discretion in the
location of the road chosen by the Board.
(c) Damages

The Private Road Act provides that in the event it is determined
that a private road should be opened over another’s property, dam-
ages are to be determined in the same manner as provided for in
the case of a public road. 36 P.S. §2736. The Commonwealth and
Superior Courts disagree on whether or not this reference tying
damages in private road takings to those involved in the opening
of a public road brings private road actions within the scope of the
Eminent Domain Code. 26 Pa. C.S.A. §§101-1106.° Both agree,

% In Mattei v. Huray, 54 Pa. Commw. 561, 563, 422 A.2d 899, 901 (1950),
the Commonwealth Court held that Section 2736’s reference to public roads is to
the provisions for opening a public road found at 36 P.S. {1781 et seq., includ-
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however, that the distinction is more in form than in substance,
and that the same measure of damages applies: the difference
between the fair market value of the entire property immediately
before and immediately after the taking. See Benner v. Silvis,
950 A.2d 990, 993 n.1 (Pa. Super. 2008). Therefore, while the
board of viewers has the duty to initially determine the amount of
damages sustained, the applicable measure of damages imposes a
specific limitation on the board’s authority to determine damages.
If the board fails to perform its duties, or, in doing so, abuses its
discretion or commits an error of law, its report should be rejected
and remanded to the board for further proceedings. See Feng-
fish, supra at 254, 642 A.2d at 1119-20; In re Private Road in
Greene Township, 343 Pa. Super. 304, 309-10, 494 A.2d 859, 862
(1985) (finding absence of evidence as to the amount of damages
suffered by the condemnee required remand to the board to take
additional testimony on this issue).

The burden is on Murphy, as the condemnor, to present expert
testimony as to the appropriate amount of damages. See In re Lay-
ing Out and Opening a Private Road, supra at 306, 592 A.2d
at 347. Unfortunately, no evidence was presented to the Board as
to the value of the Association’s existing roadways before or after
the taking of a private right-of-way for Murphy. Recoupment of
previously expended monies for construction, as requested by the
Association, was clearly inappropriate. See Benner, 950 A.2d at
995. Murphy, in contrast, presented no evidence of damages and,
in essence, argued that because of the number of lots and homes
located in Towamensing Trails, one additional user would cause
no measurable harm to the Association. We disagree.

ing 36 P.S. §2151, specifically authorizing appeals from the award of damages in
public road cases; see also, In re Brinker, 683 A.2d 966, 969 n.9 (Pa. Commw.
1996). The Superior Court has found to the contrary, that because the proce-
dures and measurements of damages set forth in the Eminent Domain Code
apply to takings for public roads, they apply equally to takings for private roads.
See Benner v. Silvis, 950 A.2d 990, 993 n.1 (Pa. Super. 2008); see also, In re
Laying Out and Opening a Private Road, supra at 306-307 n.5, 592 A.2d at
347-48 n.5. Both courts agree, however, that “cases brought pursuant to the Pri-
vate Road Act are in the nature of eminent domain proceedings and thus within
the exclusive jurisdiction of the Commonwealth Court pursuant to 42 Pa. C.S.A.
§762(a)(6).” Benner, supra at 993 (citing both Commonwealth and Superior
Court precedents). Therefore, no jurisdictional distinction exists between public
and private condemnations.
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While the difference may be slight, it cannot be said as a matter
of law that the additional burden on the land and the concomitant
effect on the property owner resulting from the creation of a new
party’s right to use the owner’s property is inconsequential. Even if
the burden is minimal, the owner is entitled to compensation. The
obligation which the Board found Murphy will bear in the future
to contribute equitably on an annual basis to the future expenses
for the maintenance, use, and upkeep of the Association’s roads
is separate and apart from the damages attributable to the taking
itself and the creation of a new right to use another’s property.”
See 36 P.S. §2735. The Board thus erred as a matter of law in its
computation of damages.

CONCLUSION

In accordance with the foregoing, the Association’s exceptions
to the Board’s determination of the necessity for a statutory private
road and its location across Lovelace Road, together with an ac-
companying right-of-way over the Association’s existing roads which
provide the shortest and most direct access to a public road, will
be denied. The width of this right-of-way shall be set at twenty-five
feet. However, on the issue of damages, we remand to the Board
for further consideration of this issue, including, if necessary, the
taking of additional testimony, and an award of damages consistent
with this Opinion."” Either party will have the right to appeal such
award to this Court.

? At the time of the hearing before the Board, Murphy was a member of the
Association by virtue of his ownership of property within Towamensing Trails.
The easement being acquired, however, is appurtenant to Murphy’s property in
Penn Forest Acres. Therefore, Murphy’s present membership in the Association
has no bearing on the amount of damages to be awarded.

10 “Proper evidence must support a board’s findings as to damages.” Laying
Out and Opening a Private Road, supra at 307, 592 A.2d at 348. Further, in
aprivate road condemnation, “[t]he condemnor must present adequate evidence
of the fair market value of [the property interest condemned] to determine the
exact amount of damages due [the condemnee].” Id. (footnote omitted) If the
board has insufficient evidence to render a finding of damages, it is appropriate
to remand the matter to the board for new findings on this issue. See id. There-
fore, upon remand, Murphy must present expert evidence as to the value of the
Association’s existing roads before and after the taking. See id. In determining
the loss sustained by the Association, the Board must also consider and make ap-
propriate findings whether the use being acquired is in reality a de facto taking
of all of the Association’s roads within Towamensing Trails, and/or whether such
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use has an impact on the use and value of the entire road system as an integrated
unit such that the before and after valuation of the entire road system, not just
the six thousand feet distance to the closest public road, must be taken into ac-
count. See Matter of Laszczynsky, 118 Pa. Commw. 1, 544 A.2d 551 (1988),
appeal denied, 521 Pa. 607, 555 A.2d 117 (1988); West Whiteland Associates
v. Commonwealth, Department of Transportation, 690 A.2d 1266, 1269 (Pa.
Commw. 1997), appeal denied, 550 Pa. 714, 705 A.2d 1313 (1997); see also,
Mandracchia v. Stoney Creek Real Estate Corp., 133 Pa. Commw. 510, 513,
n.1, 576 A.2d 1181, 1182 n.1 (1990) (noting that the provisions of the Eminent
Domain Code are not applicable to private condemnations “except by analogy
or perhaps, necessity”).

The Boards report filed on September 7, 2007, is unclear as to what existing
roads Murphy is entitled to use, at one point appearing to limit Murphy’s use of
the Association’s roads to six thousand linear feet (Report, p. 5) and at another
point suggesting that Murphy’s use will include other roads as well (Report, p.
6). Under the Act, the Board is required to annex to its report and return a plot
or draft of the proposed private road as mandated by Section 3 of the Act, 36
P.S. §{1831. See In re Private Road, Cogan Township, 684 A.2d 237, 239-40
(Pa. Commw. 1996). The parties must know what route the Board has decided is
necessary for Murphy to have access to his property in order that the loss sustained
can be valued. The Association must be fully and fairly compensated for what has
been taken and returned to as good a position financially as if its property were not
taken. See Adelphia Cablevision Associates of Radnor, L.P. v. University
City Housing Co., 755 A.2d 703, 713 (Pa. Super. 2000).

The calculation of damages must be strictly limited to the increased burden
placed on the roads and the Association, as the owner of such property, attributed
to the right acquired by Murphy vis-a-vis Lot 42. Neither Statewide Investments
Ltd. nor any other owner of property within Penn Forest Acres is entitled to
use the right-of-way acquired by Murphy in these proceedings. See McGinnis
v. McCarter, 940 A.2d 581, 584 (Pa. Commw. 2008) (holding that under the
Private Road Act only access which is strictly necessary to continue the existing
use may be acquired, not access to enhance the value of the property for future
development or for the benefit of another private developer who wishes to use
the property in conjunction with future development), appeal denied, 954 A.2d
579 (Pa. 2008). However, others may petition to use the private road and the
trial court then determines what sum the person should contribute to those who
opened the private road and what additional compensation is owed to the owner
of the land on which the private road is located. 36 P.S. §2761.

At the hearing before the Board, the Association argued that opening its
roads to Murphy’s use would affect the privacy of its development and would
make it difficult to control the use of its roads by non-members. We are not
unsympathetic to this concern, however, we note that the Association does not
use gates or other barriers to preclude the general public from using its roads.
The Private Road Act permits the owner of land over which a private access is
granted to obtain the court’s permission to erect swinging gates. 36 P.S. §§2733-
34; In re Jones, 168 Pa. Commw. 225, 230, 649 A.2d 488, 491 (1994), appeal
denied, 540 Pa. 640, 659 A.2d 561 (1995). Further, the Association’s fear that it
will lose total control of the use of its roads appears to be without basis. “When
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land is taken for use as a highway the owner does not surrender his entire title to
the land so taken but reserves rights above, below and on the surface that do not
interfere with the use of such land for highway purposes.” William Laubach &
Sons v. City of Easton, 347 Pa. 542, 545, 32 A.2d 881, 883 (1943). See also,
Wagner v. Woolverton, 57 D. & C. 2d 257, 260 (Centre Co. 1972) (finding the
installation of speed bumps on a private road to control vehicle speed is neither
an unreasonable nor a substantial interference with the rights of the easement
owner); Sides v. Clelend, 436 Pa. Super. 618, 622-23, 648 A.2d 793, 795-96 (1994)
(upholding the trial court’s imposition of regulations on the use of a private right-
of-way that were neither oppressive nor unreasonable noting that the holder of
an easement may not unreasonably interfere with the use of the servient estate),
appeal denied, 540 Pa. 613, 656 A.2d 119 (1995).

EUGENE A. RUTCH, Plaintiff vs. PENNSYLVANIA LIQUOR
CONTROL BOARD, Defendant
Civil Law—Liquor License Appeal—Denial of Renewal Application—
Requirement and Meaning of “Good Repute”—Character Evidence

1. An appeal from the Liquor Control Board’s denial of an application to
renew a liquor license is heard and decided de novo by the trial court.

2. In order to renew a liquor license, the applicant must satisfy the require-
ment that he is a person of “good repute.”

3. Whether an applicant is a person of “good repute” is primarily a question
of character and whether he is predisposed to act in compliance with the
law, specifically those provisions relating to the sale, consumption and service
of alcoholic beverages.

4. The burden of establishing “good repute” is upon the applicant. In de-
termining whether this burden has been met, evidence of the applicant’s
character as proven both by reputation and specific instances of conduct
is admissible.

5. As between character proven by reputation and character proven by con-
duct, the latter evidence is arguably a more reliable measure of a person’s
true character, particularly with respect to predicting whether an applicant
will properly exercise the trust reposed in a licensee to assure that the public
is protected in the sale and service of alcoholic beverages.

6. A character witness on behalf of an applicant’s suitability to hold a liquor
license may properly be cross-examined about specific instances of miscon-
duct to establish “either that the witness is not familiar with the reputation
concerning which he has testified or that his standard of what constitutes
good repute is unsound.” Further, in assessing character evidence presented
by a practicing attorney who represented the applicant with respect to prior
criminal proceedings, it is appropriate to consider that such witness has an
ethical obligation not to testify adversely about a client with respect to those
matters which were the subject of legal representation.

7. Given the applicant’s history of convictions and arrests for alcohol-related
offenses during the six-year period immediately preceding the date of applica-
tion (one within the most recent licensing period), together with his record
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of violating the Liquor Code on three separate occasions during this same
six-year period (two within the most recent licensing period), the applicant
failed to establish that he is a person of “good repute” for alcohol-related
activities such that he should be entrusted with a liquor license and the
privilege to serve alcoholic beverages to the general public.

NO. 06-3438
ROBERT T. YURCHAK, Esquire—Counsel for Plaintiff.
JAMES F. MAHER, Esquire—Counsel for Defendant.
MEMORANDUM OPINION
NANOVIC, PJ.—December 17, 2007

Eugene A. Rutch (hereinafter “Rutch”), t/a M.].s Cocktail
Lounge, appeals from the Pennsylvania Liquor Control Board’s
(hereinafter “the Board”) denial of his application to renew the
liquor license for M.].s Cocktail Lounge, a bar and restaurant lo-
cated at 106 East Catawissa Street, Nesquehoning, Carbon County,
Pennsylvania. The primary issue before us is whether Rutch is a
person of “good repute” within the meaning of the Liquor Code
47 PS. §§1-101—8-803 (hereinafter the “Code”), the basis of the
Board’s denial of Rutch’s renewal application.

FACTUAL AND PROCEDURAL BACKGROUND

Rutch is the owner, operator and sole employee of M.].’s Cock-
tail Lounge. Rutch has held a restaurant liquor license in his name
for this establishment since July 1991. The business is operated as
a sole proprietorship.

On June 30, 2004, Rutch applied to renew the liquor license
for M.].’s for the licensing period beginning September 1, 2004,
and ending August 31, 2006. By letter dated August 20, 2004, the
Board’s Bureau of Licensing advised Rutch pursuant to Section 470
of the Code that it objected to the renewal of his liquor license,
finding, on the basis of his citation history and prior criminal record,
that he was no longer reputable as required by Sections 102, 404
and 470 of the Code, 47 P.S. §{§1-102, 4-404, and 4-470.!

! This letter provided Rutch with notice of the following specific objections
upon which the Board relied:

1. Rutch’s conviction on June 9, 2000, of two counts of driving under
the influence, misdemeanors of the second degree, arising out of an incident
which occurred on September 12, 1999. The record of these proceedings is
docketed to No. 084 CR 2000 in the Clerk of Court’s Office for the Carbon



RUTCH vs. PLCB 547

An administration hearing to determine whether Rutch’s prior
record warranted non-renewal of his license was held before a

County Court of Common Pleas. The conviction followed a jury trial held in
Carbon County. On October 30, 2000, Rutch was sentenced to imprisonment
for a period of no less than thirty days nor more than eighteen months, fined
$300.00, and had his driving privileges suspended for a period of one year.

2. Rutch’s arrest on August 17, 2002, for two counts of driving under
the influence, misdemeanors of the second degree, and one count of reck-
less driving, a summary offense, arising out of an incident which occurred
on August 17, 2002. At a bench trial held on January 13, 2004, Rutch was
convicted of all offenses charged. On February 24, 2004, he was sentenced
to imprisonment for a period of no less than thirty days nor more than
eighteen months, fined $500.00, and had his driving privileges suspended
for a period of one year. The record of these proceedings is docketed to No.
009 CR 2003 in the Clerk of Courts Office for the Carbon County Court
of Common Pleas. Subsequently, on appeal to the Pennsylvania Superior
Court, this conviction was vacated by Order dated January 18, 2005. Allow-
ance of appeal was denied by the Pennsylvania Supreme Court on August
30, 2005. The fact of Rutch’s conviction and subsequent reversal on appeal
was made part of the record at the hearing before the hearing examiner held
on December 21, 2005.

3. Rutch’s arrest on September 23, 2003, for two counts of persistent
disorderly conduct, misdemeanors of the third degree, two counts of disor-
derly conduct, both summary offenses, and one count of public drunkenness,
a summary offense, arising out of an incident which occurred on September
23, 2003. The record of these proceedings is docketed to No. 710 CR 2003
in the Clerk of Courts Office for the Carbon County Court of Common
Pleas. On December 2, 2005, Rutch entered a plea of nolo contendere
to one count of disorderly conduct, graded as a misdemeanor of the third
degree, all remaining charges being nol prossed. The fact of Rutch’s plea
was made part of the record at the hearing before the hearing examiner held
on December 21, 2005.

4. Three adjudicated violations of the Liquor Code bearing citation
numbers 98-0783, 03-0762, and 04-0179.

a) With respect to Citation No. 98-0783, Rutch was fined $500.00 for permit-
ting his eight-year-old daughter behind the bar, tapping beer, in violation
of Section 493(13) of the Liquor Code, 47 P.S. §4-493(13). This incident
occurred on March 18, 1998.

b) With respect to Citation No. 03-0762, Rutch was fined $100.00 for an
incident which occurred on April 15, 2003, at which time Rutch was open
for business without a valid health permit or license in violation of Section
437 of the Liquor Code, 47 P.S. §4-437, and Section 5.41 of the Board’s
Regulations, 40 Pa. Code §5.41.

¢) With respect to Citation No. 04-0179, Rutch was fined $250.00 for an
incident which occurred on January 13, 2004, in which alcoholic beverages
were sold on credit in violation of Section 493(2) of the Liquor Code, 47
P.S. §4-493(2), and Sections 11.192 and 11.193 of the Board’s Regulations,
40 Pa. Code §§11.192 and 11.193.
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hearing examiner designated by the Board on December 21,
2005, pursuant to Section 464 of the Code, 47 P.S. §{4-464. At this
hearing, the Board presented certified documentary evidence of
Rutch’s prior criminal record and history of adjudicated citations;
no further evidence was presented on behalf of the Board. Rutch
testified on his own behalf.

By order dated October 18, 2006, the Board denied Rutch’s
application. Rutch appealed the Board’s denial to this Court on
October 19, 2006, whereupon, by Order dated October 20, 2006,
we granted a supersedeas and stay pursuant to Section 464 of the
Code, 47 P.S. {4-464, permitting Rutch to continue operating dur-
ing the administrative process. On November 20, 2006, the Board
issued its opinion in which it concluded that “[a]s a result of the
adjudicated citations and the misdemeanor convictions, [Rutch]
is no longer a person of good repute as required by the Code and,
therefore, he has abused the privilege of holding a liquor license.”
(Board Opinion, p. 15)

Following several continuance requests by Rutch, a de novo
hearing was held before this Court on April 19, 2007. At this hear-
ing, the Board placed in evidence the record of the proceedings
held before the hearing examiner and a copy of the Board’s opinion.
No new evidence was presented by the Board.

In support of his appeal, Rutch testified that his difficulties
with alcohol are in the past, that he is well-respected in the com-
munity, and that recently he was notified by the Nesquehoning
Veterans of Foreign Wars Outpost that he has been chosen to
receive its Business Loyalty Day Award. Rutch also presented
three additional witnesses each of whom testified that since 2004
Rutch has addressed his drinking problems, and that he is a good
person. These witnesses were Todd Leslie, a full-time officer with
the Jim Thorpe Borough Police Department and a resident and
former council member in Nesquehoning; Charles Parker, Sr., a
retired police officer who resides in Beaver Meadows, Carbon
County, Pennsylvania, and who is a former constable in Carbon
County; and Cynthia S. Ray, Esquire, a practicing attorney who
represented Rutch in several of the matters on which the Board
based its decision not to renew his application.
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DISCUSSION

When an appeal is taken from a Board decision, under Sec-
tion 464 of the Liquor Code, the trial court hears the matter
de novo and renders its own findings of fact and conclusions
of law. Two Sophia’s, Inc. v. Pennsylvania Liquor Control
Board, 799 A.2d 917, 919 (Pa.Cmwlth. 2002). The trial court
must receive the record of the proceedings below, if offered,
and may hear new evidence. Id. at 922. The trial court has the
authority to sustain, alter, change, modify or amend a decision
of the Board, even if the court does not make findings of fact
that are materially different from those found by the Board.
Id. at 922, n.5.

Goodfellas, Inc. v. Pennsylvania Liquor Control Board, 921
A.2d 559, 565 (Pa. Commw. 2007), appeal denied, 934 A.2d 1279
(Pa. 2007). The trial court enjoys broad discretion in conducting its
de novo review of the Board’s decision. See id. at 566. In exercising
its judgment, the court has the authority “to sustain or over-rule the
board, without regard to whether the same or different findings of
fact or conclusions of law are made.” Pennsylvania State Police,
Bureau of Liquor Control Enforcement v. Cantina Gloria’s

Lounge, Inc., 536 Pa. 254, 265, 639 A.2d 14, 19 (1994).

Section 404 of the Liquor Code provides, in pertinent part,
that “[u]pon receipt of the application and proper fees, and upon
being satisfied ... that the applicant is a person of good repute, ...
the board shall ... issue to the applicant a liquor license ... .” 47 P.S.
§4-404. Section 470(a) of the Code, 47 P.S. §4-470(a), provides that
a license shall be renewed unless, among other things, “the appli-
cant has by his own act become a person of ill repute.” Additionally,
Section 470(a.1) of the Code, 47 P.S. §4-470(a.1)(1) and (2), grants
the Board the authority to refuse to renew a liquor license if the
licensee has violated any of the laws of this Commonwealth, any
regulations of the Board, or has one or more adjudicated citations
with respect to the involved license.

Whether a person is one of “good repute” concerns primar-
ily whether that person is appropriate to hold a liquor license,
whether he will comply with the provisions of the Liquor Code
and its regulations, and whether he will properly exercise the trust
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reposed in a licensee to assure that the public is protected in the sale
and service of alcoholic beverages. See e.g., Street Road Bar &
Grille, Inc. v. Pennsylvania Liquor Control Board, 583 Pa. 72,
876 A.2d 346, 357 (2005) (“The ‘repute’ of which the Code speaks
can only be understood in terms of the purpose for which repute is
to be considered, i.e., to determine if issuance of a liquor license
is appropriate.”). The question is essentially one of the applicant’s
character—whether he is a person who is predisposed to act in
certain ways—with the focus on those traits of character relevant
to being in the liquor business. “[I]n light of the ‘peculiar nature’
of this particular type of business endeavor, a person ‘who applies
for and receives permission from the Commonwealth to carry on
the liquor trade assumes the highest degree of responsibility to his
fellow citizens.”” Street Road, supra, 876 A.2d at 355 (quoting
Commonwealth v. Koczwara, 397 Pa. 575, 581, 155 A.2d 825,
828 (1959)). Unlike in a criminal case, however, where character
evidence predictive of a defendant’s conduct is confined to reputa-
tion evidence, in a civil proceeding, such as this, “where character
or a trait of character is admissible as an element of a claim or de-
fense, character may be proved by specific instances of conduct.”
Pa. R.E. 405(b)(1). In these proceedings, Rutch’s “citation history
and prior misdemeanor convictions are relevant to the question of
good repute.” Street Road, supra, 876 A.2d at 347-48; see also,
Board Regulation Section 1.5, 40 Pa. Code §1.5.

The burden of establishing “good repute” is upon the applicant.
See Street Road, supra, 876 A.2d at 347. Rutch knows this and
understands as well that his conduct in the past will not sustain this
burden. Recognizing this, Rutch seeks to distance himself from his
past. To do so, he argues that he is no longer the person he once
was, that he has reformed himself, and that he is currently eligible

2 This regulation provides as follows:

§1.5 Reputation: Use of criminal and citation history.

When considering whether a person is reputable or the repute of a
person under any section of the Code or this title, the Board may consider
whether that person has been convicted of any crimes including misdemean-
ors and felonies, the person’s history regarding licenses issued by the Board,
including the citation history of the licensee, and any other factor the Board
deems appropriate.
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and qualified to hold a license. Rutch asks us in effect to judge him
not by what he has done, but by what he says he has become.

Both Leslie and Parker testified that Rutch no longer consumes
alcohol to the degree he once did, that he offers assistance to and
demonstrates respect for the police, and that he is, in general, a
good person. All this may well be true, however, the fact that an
applicant “has a localized reputation as a ‘good guy’ generally,” is
not the issue. Id., 876 A.2d at 357. Moreover, when questioned
specifically about the effect of Rutch’s prior convictions on his
reputation, Leslie stated there was none. See generally, Com-
monwealth v. Becker, 326 Pa. 105, 114, 191 A. 351, 356 (1937)
(explaining that a character witness may be questioned on specific
acts of prior misconduct to establish “either that the witness is not
familiar with the reputation concerning which he has testified [i.e.,
his basis of knowledge of the person or trait] or that his standard of
what constitutes good repute is unsound”); see also, Street Road,
supra, 876 A.2d at 358-59 (quoting McCormick on Evidence,
§191 at 676-77 n. 27 (5th edition 1999) to the same effect).

Ray testified that Rutch is a close personal friend, that she
represented him for the 1999 driving under the influence and 2003
disorderly conduct charges, that these incidents were a wake-up
call for him, and that since 2004, Rutch has dramatically changed
his drinking habits. According to Ray, Rutch is a new man, and
today, when he sits at his bar for a drink, he has only water in his
beer glass. Ray, who clearly was familiar with Rutch’s criminal his-
tory, testified generally that he is highly respected as a law-abiding
citizen in his community. In addition to the significance of her
specific knowledge of Rutch’s past misconduct as it bears on our
assessment of her testimony regarding Rutch’s reputation for being
a law-abiding citizen, see Becker, supra, Ray was never asked
directly what Rutch’s reputation is for following the laws applicable
to the operation of a licensed business or his reputation for sobriety
in his personal life. Finally, as a practicing attorney in this Com-
monwealth, Ray has an ethical obligation not to testify adversely
about a client with respect to matters on which she represented
him. Pennsylvania Rules of Professional Conduct 1.9(c).

On his own behalf, although Rutch admitted his drinking in
2003 and 2004 was getting out of hand, he denied that he was intoxi-
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cated or had consumed alcohol with respect to the 2003 disorderly
conduct incident. He asserted that he was a Good Samaritan who
came to the rescue of the driver of his car who was being bullied
and ridiculed by the police without basis. He submitted that the
charges the police filed against him were manufactured to discredit
him and to deter him from testifying in support of the driver in
the event a civil rights claim was filed. This testimony was in stark
contrast to the affidavit of probable cause for this incident filed by
the Nesquehoning Police, and made part of the record in these
proceedings, in which the arresting officers reported that Rutch
repeatedly yelled and verbally abused both officers, screaming
obscenities at them, as they tested the driver for intoxication; that
Rutch’s conduct frustrated their investigation, inciting the driver
to defy the police; and that all the time this was occurring Rutch
himself appeared intoxicated: his speech was slurred, his eyes were
red and glassy, his breath reeked of alcohol, and his clothes were
in disarray.

Rutch also testified that he successfully completed out-patient
drug and alcohol counseling on March 19, 2004, and is today a
moderate drinker. He opined that he is highly respected for being
alaw-abiding citizen and is a firm backer of the police. In apparent
contradiction, he also acknowledged in the administrative hearing
before the hearing examiner that he has a reputation for being a
troublemaker.

The Board’s evidence established that between March 18,
1998, and January 13, 2004, on three separate occasions, Rutch
violated various provisions of the Liquor Code and Board Regula-
tions, two within the most recent licensing period preceding the
period in question here. Additionally, between September 12, 1999,
and September 23, 2003, on three different occasions, Rutch was
charged with misdemeanor offenses, all involving alcohol-related
incidents and all resulting in convictions, albeit the conviction,
which is related to the August 17, 2002 incident, was reversed on
appeal.® The September 23, 2003, offense also occurred within the
most recent licensing period preceding that at issue here.

% At the time of hearing, we were asked by Rutch to take judicial notice of
the fact of this reversal. In doing so, we believe it is also appropriate to note that
the basis for reversal, as found by the Superior Court, was the legality of the stop
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The foregoing evidences repeated violations over a recent six-
year period of various laws governing the sale and consumption
of alcohol, both in Rutch’s business and in his personal life. Such
conduct demonstrates a disregard of both the liquor laws and the
criminal laws of this Commonwealth. To argue that Rutch’s conduct
does not affect his “good repute” for alcohol-related activities in
a small community, or reflect adversely on his reputation as a re-
sponsible, law-abiding holder of a liquor license, strains the limits
of credibility.

As between character proved by reputation and character
proved by conduct, the latter may be a more accurate measure of
a person’s true character, particularly when involving multiple acts
over an extended period. In contrast to reputation evidence, which,
by its very nature, is indirect evidence of a person’s character based
upon a general summary opinion prevalent in the community,* char-
acter proven by specific instances of conduct is direct evidence of
how a person actually behaved when confronted with circumstances
relevant to those at issue. As stated by our Supreme Court, “[a]
rguably, the single most important factor in assessing fitness for the
privilege of licensure is the applicant’s Liquor Code performance
and compliance in the past.” Street Road, supra, 876 A.2d at 358.

and consequent suppression of evidence. Though an arrest itself cannot be used
to test a character witness” knowledge of a defendant’s reputation in a criminal
matter, this bar does not preclude consideration of an arrest as it affects a person’s
character or reputation for sobriety in a civil proceeding where there has been
no expungement of the criminal record. See Street Road Bar & Grille, Inc.
v. Pennsylvania Liquor Control Board, 583 Pa. 72, 876 A.2d 346, 358-59
(2005); see also, V.J.R. Bar Corporation v. Pennsylvania Liquor Control
Board, 480 Pa. 322, 390 A.2d 163 (1978) (holding that civil sanctions may be
imposed against license holders even when criminal charges have not resulted
in a conviction).

* The word ‘character’ is frequently used interchangeably with the word
‘reputation.” In a legal sense it means ‘reputation’ as distinguished from ‘dis-
position.” Character grows out of particular acts, but is not proved by them,
inasmuch as a person may under the stress of special circumstances do a
thing which is contrary to his ordinary disposition and practice. The method
of proving character is by showing the general reputation of the person in the
neighborhood in which he lives. What is proven, therefore, is not a person’s
real character, but his character as reputed among his neighbors, or what
the consensus of opinion of the neighbors is as to his character.

Commonwealth v. Webb, 252 Pa. 187, 196, 97 A. 189, 196 (1916), quoted with
approval in Street Road, supra, 876 A.2d at 357.
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“Like prior Liquor Code violations, misdemeanor convictions speak
to the applicant’s law-abiding character.” Id. at 359.

When weighing the evidence presented by Rutch as to his good
repute against the specific instances of Rutch’s criminal convictions
and arrests for alcohol-related matters in his personal life, and
violations of the Liquor Code in operating his business, we are
not convinced that Rutch has carried his burden of establishing
“good repute”. Three of these violations occurred within the im-
mediately preceding license period to that at issue. Rutch’s criminal
convictions and arrest record reveal continuing alcohol abuse over
a period of at least four years, extending to a time within one year
of the renewal period in issue.

The responsibility which accompanies the privilege of hold-
ing a liquor license requires that the burden of establishing “good
repute” is on the applicant. “As remedial civil legislation, the Code
is to be liberally construed to effectuate its purpose to protect the
public health, welfare, peace and morals.” Hyland Enterprises,
Inc. v. Pennsylvania Liquor Control Board, 158 Pa. Commw.
283, 288-89, 631 A.2d 789, 792 (1993). Rutch’s history of convic-
tions and arrests for alcohol-related matters during a four-year
period inevitably puts in question the appropriateness of his serving
alcoholic beverages to the general public. His record of violating
the Liquor Code on three separate occasions—once within this
same four-year period and once more recently—when even a single
violation of the Liquor Code can be a sufficient basis to decline to
renew a license, id. at 286, 631 A.2d at 791, weighs even further
against nonrenewal.

CONCLUSION
Under the circumstances, Rutch’s appeal will be denied.

COMMONWEALTH of PENNSYLVANIA vs.
CHARLES BARRY FERNANDES, Defendant

Criminal Law—Megan’s Law—Reporting and
Registration Requirements—Ex post Facto Punishment—
Conviction Dependent on Notice of Obligation to Report
and Register—Double Jeopardy—Reliance Doctrine
1. The reporting and registration requirements of Megan’s Law are reme-
dial, rather than punitive in nature. Therefore, neither the federal nor state
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ex post facto clauses are violated by imposing reporting and registration
requirements on the perpetrator of a predicate offense which occurred prior
to the effective date of the statute.

2. In order for a person who violates either the reporting or registration re-
quirements of Megan’s Law with respect to an underlying conviction which
occurred prior to the effective date of the statute to be convicted of such
violation, the conduct forming the basis of the violation must have occurred
after the adoption of the relevant Megan’s Law requirement and adequate
notice of the duty to comply must have been given.

3. Before a person who is subject to the registration or reporting requirements
of Megan’s Law can be convicted for violating these requirements, actual
knowledge of the duty to register or report, or proof of the probability of
such knowledge, and subsequent failure to comply must be proven.

4. Dismissal of charges under an earlier version of Megan’s Law with respect
to similar conduct which occurred at a different time and location than that
charged presently does not trigger double jeopardy concerns. Commonality,
not similarity of facts, is a prerequisite to the protection afforded a defendant
under principles of double jeopardy.

5. As a defense to a criminal prosecution, the reliance doctrine holds gener-
ally that an affirmative representation that certain conduct is legal made by a
government official charged with knowing and enforcing the law upon which
the defendant actually relies bars criminal prosecution for such conduct when
the defendant’s reliance is in good faith and reasonable. This doctrine, which
imposes the burden of proof on the defendant, is a narrow exception to the
maxim that ignorance of the law is no excuse.

6. Prosecution for a subsequent violation of the reporting and registration
requirements of Megan’s Law is not barred by the reliance doctrine where
the defendant was discharged in a previous prosecution for a different
offense under a separate provision of Megan’s Law because the penalty
provisions of the law, as they then existed, were determined to be excessive
and unconstitutional.

NO. 448 CR 2006

JAMES M. LAVELLE, Esquire, Assistant District Attorney—

Counsel for Commonwealth.

PAUL J. LEVY, Esquire—Counsel for Defendant.

MEMORANDUM OPINION

NANOVIC, PJ.—December 31, 2007

FACTUAL AND PROCEDURAL HISTORY
On April 12, 1988, the Defendant, Charles Barry Fernandes

(hereinafter “Defendant”), pled guilty to rape' and other related of-
fenses before the Court of Common Pleas of Northampton County.
On April 16, 1988, he was sentenced by that court to imprisonment

118 Pa. C.S.A. §3121.
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for a period of not less than six nor more than twelve years in a
state correctional facility. At the time, no statutory registration and
verification requirements for sexual offenders existed.

Because of additional parole violations, Defendant was not re-
leased from the state correctional facility until November of 2003.
Prior to his release, Defendant was notified that due to his rape
conviction, he was subject to the lifetime registration requirements
of Megan’s Law,” which became effective on October 24, 1995. See
42 Pa. C.S.A. §9795.1(b)(2).

Defendant was later arrested and charged on March 22, 2004,
in Bucks County, Pennsylvania, for violating 42 Pa. C.S.A. {9795.2
(a)(2), the registration requirements of Megan’s Law. On December
3, 2004, the Court of Common Pleas of Bucks County, the Honor-
able John J. Rufe presiding, discharged the Defendant, finding that
although the penalty provisions of Section 9795.2(d)(2) of Megan’s
Law, as they then existed, applied to offenders who are subject to
the lifetime registration requirements of Section 9795.1(b)(2), the
provisions were punitive, and therefore, unconstitutional. In doing
so, Judge Rufe referred to and relied heavily upon the Pennsylvania
Supreme Court’s decision in Commonwealth v. Williams, 574 Pa.
487, 832 A.2d 962 (2003), in which the Supreme Court found a
clear distinction between the statute’s requirements of registration
and verification for sexually violent predators, which were held to
support a legitimate governmental purpose and to be valid, and the
prescribed penalties for violating these provisions of the law, which
were held to be unconstitutionally punitive, but severable.

On June 9, 2006, a criminal complaint was filed against the
Defendant in the office of Magisterial District Justice Edward M.
Lewis, charging the Defendant with knowingly failing to verify
his address or to be photographed as required by 42 Pa. C.S.A.
§9796(b). See 18 Pa. C.S.A. §4915(a)(2). A preliminary hearing
was held on August 2, 2006, and the charge was bound over.

Presently before the court is Defendant’s Omnibus Pretrial
Motion (hereinafter the “Motion”), filed on November 9, 2006, in
which Defendant claims his prosecution violates basic principles

242 Pa. C.S.A. §§9791-9799.9.
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of due process and fair notice under the United States and Penn-
sylvania constitutions. Defendant requests dismissal of the charge.
A hearing on Defendant’s Motion was held before us on March 9,
2007, and both parties have submitted briefs.

DISCUSSION

Defendant has raised several issues for our review: (1) the
failure of the Commonwealth to prove beyond a reasonable doubt
that he received notice of his registration and reporting obligations
under the statute, (2) that applying the penalty provisions® for vio-
lating the annual verification and photographing requirements* of
Megan’s Law constitutes a violation of the ex post facto provisions
of the constitutions of the United States and of this Commonwealth;
(3) that the notice Defendant received regarding his statutory obli-
gations under Megan’s Law was somehow defective, and therefore,
Defendant could not knowingly violate the statute; (4) that pros-
ecution for Defendant’s failure to verify his residence in Carbon
County is barred by principles of double jeopardy because he had
already been prosecuted in Bucks County for failing to report a
change in residence and employment; and (5) that when the Court
of Common Pleas of Bucks County discharged the Defendant, the
statements made by the Court implicate the reliance doctrine—a
doctrine predicated upon reliance on misrepresentations of law
made by government officials>—pursuant to which prosecution
by the Commonwealth would be fundamentally unfair under the
circumstances presented here.

318 Pa. C.S.A §4915(c).
442 Pa.C.S.A. §§9795.1(b) and 9796(b).

5> In Commonwealth v. Kratsas, 564 Pa. 36, 764 A.2d 20 (2001), the Penn-
sylvania Supreme Court outlined the source of the reliance doctrine as follows:

[T]he reliance doctrine emerged from the trilogy of United States
Supreme Court decisions cited by the trial court: Raley, 360 U.S. at 423,
79 S.Ct. at 1257, Cox, 379 U.S. at 559, 85 S.Ct. at 476, and PICCO, 411
U.S. at 655, 93 S.Ct. at 1804. In Raley, four individuals were convicted of
criminal contempt for refusing to answer questions from Ohio’s Un-American
Activities Commission after the committee chairman erroneously informed
them that they were protected under the state constitution’s privilege against
self-incrimination (the chairman failed to mention that an Ohio immunity
statute applied to their testimony and deprived them of the privilege). The
Supreme Court set aside three of the convictions as fundamentally unfair
and violative of the Due Process Clause of the Fourteenth Amendment. In
reaching this conclusion, the Court emphasized both the source and the
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Burden of Proof

Defendant’s first claim that the Commonwealth has failed to
prove all of the elements of the offense beyond a reasonable doubt,

content of the advice that the defendants had received. See id. at 437, 79
S.Ct. at 1266 (stating that ‘[t]he Chairman of the Commission, who clearly
appeared to be the agent of the State in a position to give such assurances,
apprised [the defendants] that the privilege in fact existed’); id. at 438, 79
S.Ct. at 1266 (describing the chairman’s comments as active misleading).
The Supreme Court also appeared to take into consideration the element
of immediacy connected with the testimonial setting. See id. at 438-39, 79
S.Ct. at 1267 (characterizing the chairman as ‘the voice of the State most
presently speaking to the [defendants]’). The Court explained that sustaining
a conviction under the circumstances ‘would be to sanction the most inde-
fensible sort of entrapment by the State—convicting a citizen for exercising
a privilege which the State clearly had told him was available to him.” Id. at
426, 79 S.Ct. at 1260.

In Cox, the Supreme Court applied Raley to reverse a conviction for
violating a statute prohibiting demonstrations near a courthouse, because
the picketers had been advised by the local police chief that they could
lawfully protest across the street. See Cox, 379 U.S. at 571, 85 S.Ct. at 484
(stating that the ‘highest police officials of the city, in the presence of the
Sheriff and Mayor, in effect told the demonstrators that they could meet
where they did’). The Court noted the ‘lack of specificity’ in the use of the
word ‘near’ in the statute, which the Court found “foresees a degree of on the
spot administrative interpretation by officials charged with responsibility for
administering and enforcing it” and renders it “apparent that demonstrators
... would justifiably tend to rely on this administrative interpretation of how
“near” the courthouse a particular demonstration might take place.” Id. at
568-69, 85 S.Ct. at 483.

Finally, in PICCO, the Court addressed a conviction for violating a
statute that prohibited the discharging of refuse into navigable waters. At
the time of the offense, the responsible administrative agency, the Army
Corps of Engineers, had interpreted the statute as applying solely to water
deposits that affected navigation, and such interpretation was reflected in the
agency’s regulations. See PICCO, 411 U.S. at 658 59, 93 S.Ct. at 1808-09.
At trial, the court refused to allow PICCO to present evidence and obtain
a jury instruction that it had acted upon a good faith belief that the admin-
istrative construction given the statute rendered its conduct of discharging
industrial refuse permissible. The Supreme Court reasoned, however, that
PICCO had a right to consult the Corps of Engineers’ regulations for guid-
ance respecting the requirements of the statute, and that ‘to the extent that
the regulations deprived PICCO of fair warning ..., traditional notions of
fairmess prevent the Government from proceeding with the prosecution.”
Id. at 674, 93 S.Ct. at 1816-17. Thus, the Court remanded the case, holding
that PICCO was entitled to present evidence to support its claim that it was
affirmatively misled. See id. at 675, 93 S.Ct. at 1817.

Id. at 27-28 (internal footnotes omitted).
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namely that Defendant was subject to registration under 42 Pa.
C.S.A. §9795.1(b)(2) and knowingly failed to verify his address or
to be photographed as required by 42 Pa. C.S.A. §9796(b), is not
properly before the Court. “Itis well settled in this Commonwealth
that a petition for writ of habeas corpus is the proper vehicle for
challenging a pre-trial finding that the Commonwealth presented
sufficient evidence to establish a prima facie case.” Common-
wealth v. Carbo, 822 A.2d 60, 67 (Pa. Super. 2003) (internal
quotations omitted) (quoting Commonwealth v. Kohlie, 811
A.2d 1010, 1013 (Pa. Super. 2002)); see also, Commonwealth
v. Morman, 373 Pa. Super. 360, 364, 541 A.2d 356, 363 (1988).
At the hearing held in response to Defendant’s Omnibus Pretrial
Motion, counsel for Defendant represented that he did not wish
to pursue habeas corpus relief and that, at present, he was only
requesting relief for the constitutional due process violations.
Defendant has not filed any motion seeking habeas corpus relief
and, therefore, has not made a proper challenge to the sufficiency
of evidence. Accordingly, Defendant’s first claim is not properly
before the Court and provides no basis for relief.®
Ex Post Facto Challenge

Defendant next claims that subjecting him to criminal liability
for failing to comply with the reporting and registration require-
ments of Megan’s Law constitutes a violation of due process in the
form of ex post facto punishment. At the outset, it is important to
note that the reporting requirements of Megan’s Law are deemed
remedial, rather than punitive, and, therefore, do not constitute
criminal punishment for purposes of the federal and state ex post
facto clauses. See Commonwealth v. Gaffney, 557 Pa. 327,
733 A.2d 616, 619 (1999); see also, Williams, supra, 832 A.2d
at 984 (holding that the registration, notification, and counseling
requirements of Megan’s Law are non-punitive). It is also clear that
criminal prosecution of a defendant who is subject to registration
due to his conviction of one of the predicate offenses enumerated
in 42 Pa. C.S.A. §9795.1 is constitutional. Commonwealth v.

% Additionally, the standard applied by Defendant is incorrect. At the pretrial
stage, the Commonwealth need only demonstrate the existence of a prima facie
case, and need not prove every element of the case beyond a reasonable doubt.
See Commonwealth v. Carbo, 822 A.2d 60, 63 (Pa.Super. 2003).
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Killinger, 585 Pa. 92, 888 A.2d 592, 600 (2005) (upholding the

constitutionality of criminal sanctions imposed on non-sexually
violent predators, subject to a ten-year reporting requirement, who
fail to comply with the statute’s registration provisions).

Here, it is undisputed that Defendant has a prior conviction for
rape pursuant to 18 Pa. C.S.A. {3121, and that it is this conviction
that subjects him to the registration and reporting requirements
of Megan’s Law. 42 Pa. C.S.A. §{9795.1(b)(2) (lifetime registration)
and 42 Pa. C.S.A. §9796(b) (annual verification and photographing).
It is the asserted knowing violation of the verification provision
which forms the basis of the new offense with which Defendant
has been charged under 18 Pa. C.S.A. {4915(a) and which must be
submitted to a fact-finder and proven beyond a reasonable doubt
before new criminal penalties can be imposed. Cf. Common-
wealth v. Wilson, 589 Pa. 559, 910 A.2d 10 (2006) (upholding the
constitutionality of those portions of Megan’s Law which subject
non-sexually violent offenders, whether lifetime reporters or ten-
year reporters, to criminal liability for failing to comply with the
statute’s reporting provisions). Nor does the fact that Defendant’s
underlying rape conviction predates the original enactment of
Megan’s Law afford relief. Cf. United States v. Brady, 26 F.3d
282 (2d Cir. 1994) (holding that defendant’s felony conviction
which predated enactment of the Federal Gun Control Act could
be used as a predicate offense for being a felon in possession of
a firearm since he had adequate notice that possessing a firearm
was illegal given his prior conviction), cited with approval in Leh-
man v. Pennsylvania State Police, 576 Pa. 365, 839 A.2d 265,
270 (2003) (noting that “[t]he date of his conviction was irrelevant
because the crime was possession of a firearm by a felon, and the
prohibited act of possession occurred after the adoption of [the
relevant section of the Gun Control Act]”). Therefore, Defendant’s
claim that enforcement of this statute is violative of the ex post
facto provisions of the constitutions of the United States and this
Commonwealth is without merit.

Sufficiency of Notice

Defendant next alleges that the notice provided to him of the
reporting and registration requirements under Megan’s Law was
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defective. He offers no specific reason for this defect, nor any
clarification beyond this bald assertion.” As we are unaware at this
time of any defect in notice, Defendant has failed to demonstrate
any grounds for relief for a violation of his constitutional due proc-
ess rights.®
Double Jeopardy

Defendant also claims that because he was previously charged
in Bucks County for neglecting to report a change in his residence
and employment, and the charges were dismissed, the charges
arising out of his current failure to report and verify his address in

"The only argument offered in support of this position is found in Defendant’s
Memorandum, which states: “In reviewing the record, the only notice provided
to Mr. Fernandes is dated November 17, 2004. This signed form offers no real
explanation of what is required of Mr. Fernandes. Furthermore, it appears to have
been signed one year after Mr. Fernandes had already been released from state
prison.” (Defendant’s Memorandum in Support of Omnibus Pretrial Motion, p.
2) The record contradicts this assertion however, as Exhibit C presented at the
hearing contains a document entitled “Sexual Offender Address Work Sheet”,
with a subtitle “Megan’s Law” which was signed and dated on February 25, 2003,
Additionally, no testimony was presented regarding the circumstances surrounding
the execution of any of these documents. Defendant has therefore not satisfied
his burden of proof in this regard.

8 To the extent that the Defendant is claiming that he could not have know-
ingly violated the registration or verification requirements of the statute, an ele-
ment of the offense (see 18 Pa. C.S.A. §4915(a)(2)), and is thereby challenging
the sufficiency of evidence presented by the Commonwealth, we have already
held that such a challenge is not properly before the Court. See discussion of
Defendant’s first issue, supra.

To the extent Defendant is questioning what must be proven for a viola-
tion, Defendant’s citation to Lambert v. California, 355 U.S. 225, 78 S.Ct.
240, 2 L.Ed. 2d 228 (1957) appears to require no more than the statute already
requires. In Lambert, the court addressed the constitutionality of provisions of
the municipal code of Los Angeles. These provisions required convicted felons
to register with the city’s Chief of Police upon their taking up residence within
the city limits. The Lambert court noted that the provisions of the code required
no showing of “willfulness” for convictions, either explicitly or by judicial implica-
tion. See id. at 227. The Court further noted that the Defendant provided proof
at trial that she had no actual knowledge of the registration requirement. See
id. Ultimately, the Court held that “actual knowledge of the duty to register or
proof of the probability of such knowledge and subsequent failure to comply are
necessary before a conviction under the ordinance can stand.” Id. at 229. Under
18 Pa. C.S.A. §4915(a)(2), the crime with which Defendant has been charged,
the Commonwealth must show that the Defendant knowingly failed to verify his
address as he was required to do under 42 Pa. C.S.A. §9796.
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this county are barred by principles of double jeopardy.” We are
not aware of any authority, nor does the Defendant cite any, which
supports the general principle stated here: namely, that once a de-
fendant has faced prosecution for failure to report a change in his
residence or his employment in accordance with the registration
provisions of Megan’s Law (42 Pa. C.S.A. §9795.2(a)(2)), the Com-
monwealth is thereafter barred from prosecuting any subsequent
failure to annually verify his address and be photographed. 42 Pa.
C.S.A. §9796(b). The offense charged in Bucks County and that
charged here arise out of two separate provisions of Megan’s Law
with different substantive requirements, and involve different loca-
tions, over different time periods, with the present violation alleged
to have occurred approximately nine months after the prosecution
for the first had run its course. Contrary to what Defendant argues,
commonality, not similarity of facts, is a prerequisite to the protec-
tion afforded a defendant under principles of double jeopardy.
Reliance Doctrine

Finally, Defendant claims that application of the reliance
doctrine creates a constitutional bar to the Commonwealth’s pros-
ecution of this matter. “[W]here an adequate claim of such circum-
stances is presented in the form of a pre-trial motion to dismiss,
it is incumbent upon the trial courts to determine the doctrine’s
applicability and effect. They are fully authorized to take evidence,
to the extent necessary, and to make dispositive findings and conclu-
sions concerning whether trial should proceed.” Commonwealth
v. Kratsas, 564 Pa. 36, 764 A.2d 20, 31 (2001) (citations omitted).
A finding by the trial court that the doctrine applies will foreclose
a criminal prosecution on that offense. See id.

The reliance doctrine, because founded in due process prin-
ciples, is necessarily a fluid concept not confined to a specific
formula, but dependant upon a basic need to avoid prosecution
which “offends some principle of justice so rooted in the traditions
and conscience of our people as to be ranked as fundamental.” Id.
764 A.2d at 27 (quotation marks and citations omitted). Recogniz-

¢ Defendant cites to Blockburger v. U.S., 284 U.S. 299, 52 S.Ct. 180, 76
L.Ed. 306 (1932) for this proposition. Blockburger applies only where the same
act or transaction constitutes a violation of two distinct statutory provisions. Id.
at 304.
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ing the impossibility of foreseeing all circumstances and contexts
which might arise, but desiring to offer some guidance for when a
colorable claim based upon the due process reliance doctrine ex-
ists, our State Supreme Court set forth the following factors to be
considered to varying degrees when deciding whether the doctrine
should be applied: (1) that there be an affirmative representation
that certain conduct is legal; 2) that the representation be made by
an official or a body charged by law with responsibility for defining
permissible conduct respecting the offense at issue; (3) that the
defendant actually rely on the official’s statements; and (4) that
the defendant’s reliance is in good faith and reasonable given the
identity of the government official, the point of law represented,
and the substance of the statement. Id., 764 A.2d at 32-33. “Re-
liance is reasonable and in good faith only where a person truly
desirous of obeying the law would have accepted the information
as true, and would not have been put on notice to make further
inquiries.” Id., 764 A.2d at 33 (quoting United States v. West
Indies Transport, Inc., 127 F.3d 299, 313 n.13 (3rd Cir. 1997),
cert denied, 522 U.S. 1052, 118 S.Ct. 700, 139 L.Ed. 2d 644
(1998)). The burden of proof to satisfy each of these elements is
on the defendant. See id., 764 A.2d at 33.

The Kratsas court further noted that the reliance doctrine is
a narrow exception to the maxim that ignorance of the law is no
excuse. See id., 764 A.2d at 29. Its application requires unique
and compelling circumstances to avoid what would otherwise be
an egregious injustice. See id., 764 A.2d at 31. And given its effect
on another branch of government’s decision to prosecute, it must
not only be applied sparingly, but is, in fact, “rarely available.” Id.,
764 A.2d at 32.

Factually, the doctrine focuses primarily on the nature of the
official conduct, but also to some extent, on the defendant’s state
of mind. See id., 764 A.2d at 38 n.25. Here, Defendant appears to
base his claim on statements made by Judge Rufe from the bench
when announcing his decision. At that time, Judge Rufe found
“the penalty provisions [of Megan’s Law] for noncompliance with
registration to be excessive and, therefore, unconstitutional.” (N.T.,
12/3/04, p. 3). He later stated, “[t]herefore, we determine the stat-
ute to be unconstitutional under the authority of Commonwealth
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v. Williams [574 Pa. 487, 832 A.2d 962] by the Pennsylvania Su-
preme Court and direct that the Defendant be discharged.” Id.

Defendant’s reliance on the reliance doctrine under these
circumstances is misplaced. Judge Rufe never condoned Defen-
dant’s failure to register or held that his actions were legal; he
never opined that the registration and reporting requirements
of Megan’s Law were unconstitutional and impossible of being
enforced; he never intimated that the law was inexorably written
and not subject to change. Judge Rufe interpreted a specific statu-
tory provision in the context of a specific set of facts presented
to him and found the penalty provisions of the law, as they then
existed, to be unconstitutional. As a judicial pronouncement, Judge
Rufe’s statements were necessarily case-specific, and should not
“bind the state beyond the immediate context in which they were
provided.” Kratsas, supra, 764 A.2d at 38 n.26 (quoting Parry,
Culpability, Mistake and Official Interpretations of Law,
25 A.].Crim.L. 1, 41 (Fall 1997)). Moreover, both the substantive
provision of Megan’s Law under which Defendant is currently being
prosecuted and the applicable penalty for violation of this provi-
sion are different from those ruled upon by Judge Rufe. Nothing
Judge Rufe said, or later wrote in his memorandum opinion filed
on February 7, 2005, rendered the Commonwealth’s prosecution
of the Defendant in this case fundamentally unfair or at odds with
“the community’s sense of fair play and decency.” Id., 764 A.2d at
27 (quotation marks and citations omitted).

Defendant’s asserted belief that he is immune from prosecution
because of what Judge Rufe stated, whether or not sincere, is clearly
not reasonable. “[A]n expectation of non-enforcement, at least in
the absence of extraordinary circumstances, will [not] support ap-
plication of the reliance doctrine to bar a prosecution.” Id., 764
A.2d at 36 n.21. Under the circumstances of this case, Defendant
has failed to establish facts sufficient to properly invoke application
of the due process reliance doctrine and to bar his prosecution.

CONCLUSION

In accordance with the foregoing, Defendant’s Omnibus
Pretrial Motion to foreclose his prosecution for violating Section
4915(a)(2) of the Crimes Code, 18 Pa. C.S.A. §4915(a)(2), will be
denied.
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