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to receive the benefits of a double recovery: both workers’ com-
pensation benefits and overlapping recovery from a third party
tort-feasor.

In settling with the Commission, Defendants’ carrier has in
all probability reduced, not simply deferred, its risk as a liabil-
ity carrier in a third party proceeding for the payment of work-
ers’ compensation benefits. To find otherwise would be contrary
to the judicial policy of encouraging parties to compromise and
settle their disputes, and that of the MVFRL of minimizing pre-
miums. Danko v. Erie Insurance Exchange, 428 Pa. Super.
223, 229, 630 A.2d 1219, 1222 (1993), aff’'d, 538 Pa. 572, 649
A.2d 935 (1994). Therefore, any amount Plaintiff recovers will
be subject to a statutory subrogation lien in the full amount of
Fifty-Seven Thousand Two Hundred Twenty Dollars and Thirty-
Nine Cents ($57,220.39).

I1. Preclusion of Claims for Which First Party Benefits Exist

Defendants next argue that Plaintiff is precluded from in-
troducing evidence to prove the amount of wage loss that was
recoverable under his personal automobile insurance policy. At
the time of the accident, Plaintiff was the owner and named
insured for two vehicles: a 1989 GMC truck and 1991 Chevrolet
Blazer. Plaintiff’s policy contained a $10,000.00 wage loss ben-
efit.> This amount was apparently neither requested nor re-
ceived by Plaintiff from his carrier. See 75 Pa. C.S.A. §1713(a)
(setting forth order of priority for recovery of first party ben-
efits; first in priority is policy under which person is a named
insured).

On this point, the law is clear. Section 1722 provides that
anyone eligible to receive first party benefits may not recover
against a third party the amount of such benefits paid or pay-
able. 75 Pa. C.S. §1722. “[A] person is ‘eligible’ to receive in-
come loss benefits under the MVFRL when he has actually pur-
chased such benefits.” Carroll v. Kephart, 717 A.2d 554, 557
(Pa. Super. 1998). Further, evidence of the loss for which ben-
efits exist, when nonrecoverable against a third party, is irrel-
evant and cannot be introduced at trial on the third party claim.
Carlson v. Bubash, supra at 520, 639 A.2d at 461.

¢ The policy provided for income loss benefits in a maximum amount of no
more than Ten Thousand Dollars ($10,000.00) to be paid at a rate not to exceed
One Thousand Dollars ($1,000.00) per month.
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Plaintiff argues that because he was working at the time of
the accident, he is limited to recovering workers’ compensation
benefits and was not eligible to receive benefits within the mean-
ing of Section 1722. In essence, Plaintiff claims that workers’
compensation benefits are primary and supplant eligibility for
benefits from his own insurance carrier. This same argument
was made, and rejected, in Danko v. Erie Insurance Exchange,
supra.

In Danko, the plaintiff/femployee was injured in a motor
vehicle accident while in the course of her employment. At the
time of the accident, her average weekly wage was One Hun-
dred Fifty-Two Dollars and Sixty Cents ($152.60). Her employ-
er’s workers’ compensation insurance carrier paid her workers’
compensation benefits in the amount of One Hundred Thirty-
Nine Dollars and Sixty-Seven Cents ($139.67) per week, an
amount based upon the applicable minimum compensation rate
rather than two-thirds of her average weekly wage. See 77 P.S.
8511. The difference between her average pre-injury weekly
gross income and the workers’ compensation benefits she re-
ceived was Twelve Dollars and Ninety-Three Cents ($12.93).
Plaintiff requested that eighty percent of this amount (i.e.,
$10.34 per week) be paid by the defendant, her motor vehicle
insurer, as first party income loss benefits.

In holding in favor of the plaintiff, the court was required
to interpret Section 1712 of the MVFRL, 75 Pa. C.S.A.
81712(2)(i). This section provides that the income loss benefit
to be provided by an insurer includes an amount equal to “eighty
percent of actual loss of gross income.” The court held that the
proper interpretation of this provision, consistent with the pro-
tection afforded claimants under the MVFRL, was to require
that the weekly workers’ compensation benefits received first
be subtracted from the gross weekly income the employee earned
at the time of the accident, and that the difference represents
the “actual loss of gross income” referred to in the statute. The
defendant had argued that no income loss benefits were due
because the proper method to calculate income loss benefits
was to multiply the plaintiff's pre-injury average weekly gross
income by eighty percent and then subtract from that amount
any weekly workers’ compensation benefits actually paid, a fig-
ure which exceeded eighty percent of plaintiff's weekly gross
income at the time of the accident.
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In reaching this decision, the Court made the following com-
ment which is equally relevant to the present case:

It is important to recognize that the plaintiff is not seek-
ing benefits in this case that would result in a windfall or a
double recovery. She merely claims a percentage of her ac-
tual gross income loss which has not been fully covered by
workmen’s compensation benefits. Even with the income
loss benefits we find she is entitled to receive, under the
provisions of both her insurance policy and the MVFRL,
she will not reach the level of gross income she enjoyed
prior to her injury. In that regard, we note that the MVFRL,
in 75 Pa. C.S.A. §1719, contains a coordination of benefits
provision, which makes workmen’s compensation benefits
primary for income loss and other benefits which might be
due a claimant who suffers disability in a work-related acci-
dent involving the use or maintenance of a motor vehicle. ...
The plaintiff’s proposed interpretation is entirely consis-
tent with that aspect of the statute. The workmen’s com-
pensation benefits will still be considered primary, in their
entirety, in offsetting the plaintiff’s lost income. The defen-
dant insurer will not be paying any income loss benefits in
duplication of workmen’s compensation proceeds received
by the plaintiff. Rather, its payments will be based only upon
the Section 1712 ‘actual loss of gross income’ suffered by
the plaintiff, comprised of the difference between the weekly
workmen’s compensation amount she receives and her gross
pre-injury weekly wage.
Id. at 231-32, 630 A.2d at 1223-24 (footnote omitted).” Sig-
nificantly, Section 1719 excludes workers’ compensation from

"Cf. Hertel v. Parke, 48 D. & C. 3d 456 (Lycoming Cty. 1987). In Hertel,
the amount of medical expenses and loss in wages claimed by plaintiff were paid by
workers’ compensation. Defendant argued such amounts were also recoverable by
plaintiff as first party benefits and, therefore, Section 1722 precluded their recovery
against defendant in a third party claim. In granting defendant’s demurrer, the
Court held that plaintiff was entitled to the benefits covered by Section 1711 of the
MVFRL even though the benefits were also covered by workers’ compensation.
Id. at 459. Therefore, plaintiff was barred from also recovering the loss from
defendant. To hold otherwise would have required the court to find that the
legislature “intended a person injured in an automobile accident while in the course
of his employment could sue a tort-feasor for medical expenses and lost wages
while all others injured in similar accidents could not.” 1d. at 459. This the court
was not prepared to do.
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those benefits over which automobile insurance is primary, but
does not state that workers’ compensation is exclusive when
both are involved.

In this case also, Plaintiff’s recovery of first party wage loss
benefits would not result in a windfall or double recovery to the
Plaintiff. Instead, such payments would supplement, not dupli-
cate, wage loss benefits for which Plaintiff received workers’
compensation. Of Plaintiff’s total wage loss claim, Twenty-Four
Thousand Two Hundred Seventeen Dollars and Eleven Cents
($24,217.11) represents lost wages for which Plaintiff has not
received any workers’ compensation payments. The income loss
benefits which Plaintiff was eligible to receive under his per-
sonal automobile insurance policy and which Defendants seek
to offset against this figure are less than eighty percent of
Plaintiff’s actual loss of gross income. Therefore, Plaintiff may
neither recover, nor attempt to prove, the Ten Thousand Dol-
lars ($10,000.00) in income loss benefits to which he was en-
titled under the MVFRL.

ORDER OF COURT

AND NOW, this 23rd day of October, 2003, it is hereby

ORDERED AND DECREED that the MOTION IN
LIMINE of Defendants Edward John Myers and Funk Water
Quality Company is GRANTED, in PART, and DENIED, in
PART. Defendants’ Motion is denied to the extent that we find,
as a matter of law, that the Plaintiff may plead, prove and re-
cover those amounts paid to him by the Pennsylvania Turnpike
Commission subject to a subrogation lien in the amount of Fifty-
Seven Thousand Two Hundred Twenty Dollars and Thirty-Nine
Cents ($57,220.39) in accordance with our Memorandum Opin-
ion of this same date.

Defendants’ Motion is GRANTED to the extent that we
find that Plaintiff shall be precluded from proving or recover-
ing a total actual wage loss claim in excess of Sixty-Two Thou-
sand Six Hundred Fifty-One Dollars and Thirty-Three Cents
($62,651.33).
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COMMONWEALTH OF PENNSYLVANIA vs.
ALPHONSO DALESSIO, Defendant
Criminal Law—Severance/Consolidation of Various Drug-Related
Offenses Contained in Separate Informations—Three-Part Test for
Joinder—Admissibility if All Offenses Arise From the Same Criminal
Episode or if All Offenses are Admissible in the Separate Trial of Each

1. In determining whether separate charges contained in separate informa-
tions may be joined or must be severed for trial a three-part test exists to be
applied by the trial court: (1) whether the evidence of each of the offenses
would be admissible in a separate trial for the other; (2) whether such evidence
is capable of separation by the jury so as to avoid the danger of confusion; and
(3) whether the defendant will be unduly prejudiced by consolidation of the
offenses.

2. Alternatively, Section 110(1)(ii) of the Crimes Code requires compulsory
joinder and trial of separate offenses arising from the same criminal episode
unless the court orders a separate trial of one or more of the charges. Whether
various offenses arise from the same criminal episode requires a determina-
tion of whether the charges are logically and/or temporally related and share
common issues of law and fact.

3. The prosecution of three separate drug sales occurring over a six week
period as part of a single investigation of drug dealing by the defendant,
involving the same confidential informant as the purchaser and involving the
same or similar amounts of the same drug, and culminating in the seizure of
drugs and drug paraphernalia at the defendant’s home, may be tried together.

NO. 632 CR 02
NO. 633 CR 02
NO. 634 CR 02
NO. 635 CR 02

MICHAEL GREEK, Esquire, Assistant District Attorney—
Counsel for Commonwealth.

GERALD F. STRUBINGER, Esquire—Counsel for Defendant.
MEMORANDUM OPINION
NANOVIC, J.—October 28, 2003

The Defendant, Alphonso Dalessio, has been charged with
a series of drug-related offenses over a six-week period, each
involving the sale of a small amount of cocaine to the same
confidential informant. Two of the three sales alleged occurred
at the same location, at or about the same time of day. Each
alleged purchase was the subject of surveillance by the Penn-
sylvania Office of Attorney General, Bureau of Narcotics In-
vestigation and Drug Control, and members of the Carbon-
Monroe Drug Task Force.
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FACTUAL BACKGROUND

The first sale occurred on October 4, 2002, when the con-
fidential informant telephoned Defendant and arrangements
were made for Defendant to meet Stewart Counterman for the
purchase of cocaine. On this date, the confidential informant
drove to the agreed upon location in Lehighton, Carbon County,
Pennsylvania, where he was met by Mr. Counterman. Mr. Coun-
terman entered the confidential informant’s vehicle where, in
exchange for Three Hundred Fifty Dollars ($350.00), the con-
fidential informant purchased 3.4 grams of cocaine packaged
in ten individual aluminum foil packets.

On October 5, 2002, the confidential informant again tele-
phoned the Defendant to purchase cocaine. A short time later,
the Defendant and the confidential informant met at the same
location where the first sale had occurred, spoke briefly—dur-
ing which time Defendant told the confidential informant that
in approximately fifteen minutes he should expect to meet Mr.
Counterman, and then separated. Later that same date, at the
same location, Mr. Counterman appeared, entered the confi-
dential informant’s vehicle and sold the confidential informant
2.9 grams of cocaine wrapped in ten separate aluminum foil
packets. The price was Three Hundred Fifty Dollars ($350.00).

Separate informations were filed for each of the sales of
October 4, and October 5, 2002, docketed to numbers 632 CR
02 and 633 CR 02 respectively. In each, Defendant was charged
with one count of possession of a controlled substance,! pos-
session with intent to deliver a controlled substance,? delivery
of a controlled substance® and criminal conspiracy.*

On November 15, 2002, the confidential informant tele-
phoned Defendant to again purchase cocaine. On this occa-
sion, the sale occurred directly between the Defendant and the
confidential informant at Defendant’s residence in Summit Hill,
Carbon County, Pennsylvania, an apartment leased by Defen-
dant’s live-in girlfriend. While inside the apartment, Defendant
sold the confidential informant 2.7 grams of cocaine for Two

135 P.S. §780-113(a)(16).
235 P.S. §780-113(a)(30).
335 P.S. §780-113(a)(30).
418 Pa. C.S. §903(a)(1).
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Hundred Dollars ($200.00). The cocaine was packaged in a small
clear plastic baggy. For this sale, Defendant was charged with
possession of a controlled substance,® possession with intent to
deliver a controlled substance® and delivery of a controlled
substance.” These charges are docketed to number 634 CR 02.

On this same date, following the sale to the confidential
informant, the police executed an arrest warrant for Defendant
at Defendant’s apartment. During a consensual search of the
apartment, police discovered additional cocaine and various
items of drug paraphernalia, including a digital scale and one
bottle of inositol powder. Defendant was charged in a separate
information with possession of a controlled substance® and
possession of drug paraphernalia.? These charges are docketed
to number 635 CR 02.

Although written notice of joinder as required by Pa.
R.Crim.P. 582 has not been filed, the parties do not dispute
that the Commonwealth notified the Defendant of its intent to
join for trial all charges made against the Defendant and that
we should treat the notice as having been properly made. (Stipu-
lation at bail reduction hearing, 10/27/03). Defendant, in his
Omnibus Pretrial Motion, moved, inter alia, to sever the trial
of the offenses charged in each information. It is this motion
which we address in this opinion.

Defendant contends that the incidents charged in each in-
formation are unrelated and must be severed because to do
otherwise will permit evidence of several different transactions
to be introduced in one proceeding, thereby creating the possi-
bility that Defendant will be convicted of all offenses, not be-
cause of Defendant’s actual guilt, but because the jury may use
the evidence of one or more of the offenses to infer a criminal
disposition and, on the basis of that inference, convict the De-
fendant of the other offenses. We disagree with Defendant’s
position and will deny his motion for the reasons which follow.

535 P.S. §780-113(a)(16).
635 P.S. §780-113(a)(30).
735 P.S. §780-113(a)(30).
835 P.S. §780-113(a)(16).
935 P.S. §780-113(a)(32).
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DISCUSSION

Severance is not required where the separate offenses are
part of one continuous criminal episode or transaction, or where
evidence of each crime is independently admissible in the trial
of the other offenses charged. The Rules of Criminal Proce-
dure establish the substantive standards for joinder and sever-
ance of offenses and defendants, and state in pertinent part:

Rule 582. Joinder—Trial of Separate Indictments or In-
formations

(A) Standards
(1) Offenses charged in separate indictments or informa-
tions may be tried together if:

(a) the evidence of each of the offenses would be admis-
sible in a separate trial for the other and is capable of sepa-
ration by the jury so that there is no danger of confusion; or

(b) the offenses charged are based on the same act or
transaction.

Rule 583. Severance of Offenses or Defendants

The court may order separate trials of offenses or de-
fendants, or provide other appropriate relief, if it appears
that any party may be prejudiced by offenses or defendants
being tried together.

Pa. R.Crim.P. 582 and 583.

These rules establish three separate levels of analysis which
must be made by a trial court in determining whether offenses
charged in separate informations may be tried together:

... the court must ... determine: [1] whether the evidence of

each of the offenses would be admissible in a separate trial

for the other; [2] whether such evidence is capable of sepa-
ration by the jury so as to avoid danger of confusion; and, if

the answers to these inquiries are in the affirmative; [3]

whether the defendant will be unduly prejudiced by the con-

solidation of offenses.
Commonwealth v. Boyle, 733 A.2d 633, 635 (Pa. Super. 1999)
(citations and quotations omitted). Each level will be examined
separately.
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I. Admissibility of Evidence of Other Offenses

In seeking consolidation of separate offenses appearing in
separate informations, the Commonwealth must show more than
that the crimes charged are of the same class or type. Com-
monwealth v. Newman, 528 Pa. 393, 399-400, 598 A.2d 275,
278 (1991). An evidentiary basis permitting evidence of the
commission of one crime in the prosecution of the other must
be established.

In Commonwealth v. Morris, 493 Pa. 164, 425 A.2d 715
(1981), the case prompting the adoption of what is now Rule
582(A)(1)(a), the Supreme Court stated:

It is a principle of long standing in this Commonwealth
that evidence of a distinct crime, except under special cir-
cumstances, is inadmissible against a defendant who is be-
ing tried for another crime because the commission of one
crime is not proof of the commission of another, and the
effect of such evidence is to create prejudice against the
defendant in the jury’s mind. Commonwealth v. Fortune,
464 Pa. 367, 373, 346 A.2d 783, 786 (1971); Common-
wealth v. Wable, 382 Pa. 80, 84, 114 A.2d 334, 336 (1955).
The general rule, however, allows evidence of other crimes
to be introduced to prove (1) motive; (2) intent; (3) absence
of mistake or accident; (4) a common scheme, plan or de-
sign embracing commission of two or more crimes so re-
lated to each other that proof of one tends to prove the
others; or (5) to establish the identity of the person charged
with the commission of the crime on trial, in other words,
where there is such a logical connection between the crimes
that proof of one will naturally tend to show that the ac-
cused is the person who committed the other. Common-
wealth v. Fortune, supra; Commonwealth v. Wable, su-
pra. Thus, although the law does not allow use of evidence
which tends solely to prove that the accused has a ‘criminal
disposition,” evidence of other crimes is admissible for cer-
tain purposes if the probative worth of this evidence out-
weighs the tendency to prejudice the jury.

Id. at 175, 425 A.2d at 720. Three more exceptions to the gen-
eral rule of exclusion of prior crimes have also evolved:

to impeach the credibility of a defendant who testifies in his
trial; [in] situations where [a] defendant’s prior criminal his-
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tory had been used by him to threaten or intimidate the
victim; [and in] situations where the distinct crimes were
part of a chain or sequence of events which formed the
history of the case and were part of its natural development
(sometimes called ‘res gestae’ exception).

Commonwealth v. Boyle, supra at 636 (citations and quota-
tions omitted).

Here, evidence of each of the sales would be admissible in a
separate trial for any one of the sales under the common scheme
exception to the general rule of exclusion of other crimes. As
explained in Commonwealth v. Newman, this exception re-
quires that “there are shared similarities in the details of each
crime” not “that the similarities necessary to establish ‘com-
mon design’ may only be found ‘in the acts which compose the
crime and which are performed by the perpetrator.” ” Id. at
400, 598 A.2d at 278. Here, each of the sales were arranged
between the same persons for similar amounts of the same drug
at or about the same price over a six-week period. The same
confidential informant was the buyer in each instance and such
informant’s testimony is critical to the prosecution on all sales.
Cf. Commonwealth v. Boyle, supra (evidence of five sepa-
rate drug transactions during a one-month period properly con-
solidated for trial; admissibility permitted under the common
scheme exclusion as well as relevant to establish the likelihood
that defendant was actively involved in each related transaction
and, if defendant took the stand, admissible to impeach cred-
ibility).

The admissibility of the offenses arising from the search of
Defendant’s apartment falls within that exception which pro-
vides for admissibility “where the distinct crimes were part of a
chain or sequence of events which form the history of the case
and were part of its natural development.” Commonwealth v.
Boyle, supra at 636. Consequently, even without consolida-
tion, evidence of the offenses charged in each separate infor-
mation would be admissible in any single prosecution.

I1. Danger of Confusion

Three separate transactions in the sale of cocaine have been
alleged in these proceedings together with the charges arising
from the search of Defendant’s residence. The facts of each are
not complex or voluminous and, we believe, are easily distin-
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guishable by a single jury. We conclude, therefore, that a single
jury would be able to understand and separate the issues raised
in each transaction from one another without difficulty and
without confusing the facts of one event with those of another.

I11. Danger of Prejudice

Finally, we must determine whether the danger of preju-
dice to the Defendant by consolidation outweighs the benefit
of judicial economy. The fact that the Defendant suffers preju-
dice from admission of relevant evidence connecting him to the
crimes charged is not in and of itself grounds for severance.
Commonwealth v. Paolello, 542 Pa. 47, 71, 665 A.2d 439,
451-52 (1995). On this factor, the prejudice referred to is:

not simply prejudice in the sense that [defendant] will be
linked to the crimes for which he is being prosecuted, for
that sort of prejudice is ostensibly the purpose of all Com-
monwealth evidence. The prejudice of which Rule 1128 [now
numbered as Rule 583] speaks is, rather, that which would
occur if the evidence tended to convict [defendant] only by
showing his propensity to commit crimes, or because the
jury was incapable of separating the evidence or could not
avoid cumulating the evidence.

Commonwealth v. Newman, supra at 401, 598 A.2d at 279
(quotations and citations omitted) (emphasis in original).

As already discussed, evidence of each offense is capable of
separation by the jury and the jury should have little difficulty
evaluating individually each offense charged. Since we have al-
ready determined that evidence of each offense is admissible in
a separate trial of the others under an evidentiary exception,
consolidating the offenses for trial will not result in the admis-
sion of irrelevant or unduly prejudicial evidence with respect to
any individual offense.

A review of the evidence presented at the hearing on Defen-
dant’s Omnibus Pretrial Motion fairly permits the inference that
Defendant was engaged in drug trafficking and had an estab-
lished mode of selling drugs. Under these circumstances,
Defendant’s decision to deal in drugs is the cause of the preju-
dice of which he now complains. To deny the Commonwealth
the opportunity to join his charges for trial would unfairly hinder
the Commonwealth in its efforts against drug trafficking. As
noted by the Superior Court under similar circumstances,
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“[a]ttempting to cloak [the defendant’s] business under the guise
of isolated incidents offends common sense while demeaning
the perilous efforts of narcotics officers who pursue these preda-
tors.” Commonwealth v. Boyle, supra, 733 A.2d at 638.10
ORDER OF COURT

AND NOW this 28th day of October, 2003, in accordance
with our Memorandum Opinion of this same date to which this
Order is attached, Defendant’s Omnibus Pretrial Motion in the
nature of a motion for severance is DENIED.

0 Under Pa. R.Crim.P. 582(A)(1)(b) offenses charged in separate informa-
tions may be tried together if the offenses charged are based on the same act or
transaction. What constitutes the “same criminal episode” or transaction is oftentimes
adifficult question to answer. Commonwealth v. Bracalielly, 540 Pa. 460, 471,
658 A.2d 755, 761 (1995).

To interpret the ‘single criminal epidsode’ test in such a manner as to
permit successive trials for each of the alleged transactions would clearly be
offensive to the prohibition against successive prosecution as well as an unjus-
tifiable expenditure of judicial resources. The interpretation of the term ‘single
criminal episode’ must not be approached from a hypertechnical and rigid
perspective which defeats the purpose for which it was created. Cf. Com-
monwealth v. Jenkins, 500 Pa. 144, 454 A.2d 1004 (1982) (Davenport rule
to be interpreted to ‘... accomplish the purposes sought to be achieved by the
requirement of a prompt arraignment.’) Thus, where a number of charges are
logically and/or temporally related and share common issues of law and fact, a
single criminal episode exists, and separate trials would involve substantial
duplication and waste of scarce judicial resources. In such cases, failure to
consolidate will bar successive prosecutions.

Commonwealth v. Hude, 500 Pa. 482, 494, 458 A.2d 177, 183 (1983) (finding a
series of eleven separate drug sales by defendant to the same confidential infor-
mant over a four-month period arose from the same criminal episode).

“[1]n determining if the ‘logical relationship’ prong of the test has been met,
we must also be aware that a mere de minimis duplication of factual and legal issues
is insufficient to establish a logical relationship between offenses. Rather what is
required is a substantial duplication of issues of law and fact.” Commonwealth v.
Bracalielly, supra at 472, 658 A.2d at 761. Whether a logical relationship exists
between charges requires a showing that the separate offenses or transaction share
(i.e., have in common) issues of law and fact. Bracalielly, supra at 472 n.28, 658
A.2d at 761 n.28. Here also, the same confidential informant was involved for each
of the three sales for which the Defendant was charged and the purchases were part
of asingle ongoing investigation of Defendant’s alleged participation in drug traf-
ficking. Accordingly, although not argued by the Commonwealth, we believe Sec-
tion 110 of the Crimes Code, 18 Pa.C.S. §110(1)(ii), serves as an alternate basis in
support of consolidation.
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COMMONWEALTH OF PENNSYLVANIA vs.
PENNY SHELTON, Defendant
Criminal Law—Unlawful Actions of Police As Basis To Suppress
Evidence of Subsequent Criminal Conduct in Response to
Such Actions—Challenge To Search of Home Consented to by
Third Party Owner—Standing of Occupant of Home To
Challenge Propriety of Search

1. Absent a finding that police conduct is an element of the crime charged, the
initial actions of the police, even if subsequently determined to be improper or
unlawful, do not justify or require suppression of evidence of criminal conduct
arising in response to and after the complained of actions of the police.

2. Where police rely upon consent as the basis for a warrantless search, the
Commonwealth has the burden of proving by a preponderance of the evidence
that the consent was freely and voluntarily given. When the police assert that
an arrest warrant exists, consent by a homeowner to search the premises for
the subject of the warrant “is instinct with coercion—albeit colorably lawful
coercion” and is not voluntary.

3. The occupant of a home who demonstrates a legitimate personal privacy
interest in the area searched or effects seized has standing to challenge the
legality of a search ostensibly consented to by the homeowner.

NO. 073CRO03

JOSEPH MATIKA, Esquire, Assistant District Attorney—
Counsel for Commonwealth.

ANDREW B. ZELONIS, Esquire—Counsel for Defendant.
MEMORANDUM OPINION
NANOVIC, J.—November 7, 2003

FACTUAL BACKGROUND

On November 22, 2002 at approximately 3:45 A.M., Of-
ficer Todd Woodward of the Summit Hill Police Department,
with Officers Sommers and Hobbs of the Lansford and Coaldale
Police Departments respectively, as back-up, responded to 352
East Fell Street, Summit Hill, Carbon County, Pennsylvania,
in search of Payne Shelton. During the previous two hour pe-
riod, Officer Woodward first learned that Mr. Shelton was
wanted for a violation of his state parole, having failed to ap-
pear at a halfway house where he was residing, that an arrest
warrant had been issued for his arrest, that Mr. Shelton was
reported to be at his mother’s home in Summit Hill, and that
Mr. Shelton was considered dangerous. The property at 352
East Fell Street is the home of Gloria Shelton, Payne Shelton’s
mother, and is owned by her.
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As the three officers approached Mrs. Shelton’s home, Of-
ficers Woodward and Sommers went to the front door of the
home; Officer Hobbs secured the back door exit. When Officer
Woodward knocked on the front door, Mrs. Shelton answered
the door and invited both officers inside. The officers identi-
fied themselves and the purpose for their visit: to determine if
Payne Shelton was in the home. By this time, Officer Hobbs
had returned to the front of the home where he remained stand-
ing near the front door. All three officers were in full uniform
and armed.

Officer Woodward informed Mrs. Shelton that they had
received a report that her son had failed to return to his half-
way house and was believed to be at her home. Mrs. Shelton
denied any knowledge of Payne being in the home. When asked
by Officer Woodward if the officers could search the home to
confirm Payne’s absence, Mrs. Shelton consented to such a
search. Mrs. Shelton was not told beforehand that she had the
right to refuse consent.

Officer Sommers remained in the living room with Mrs.
Shelton as Officer Woodward searched both the first and sec-
ond floors of the home. Payne Shelton was not discovered.
However, while searching the second floor, Officer Woodward
shown his flashlight through the partially opened door of one
of the upstairs bedrooms. Startled and enraged by the intru-
sion, Penny Shelton (the “Defendant™) screamed from inside
the room for Officer Woodward to leave—to get out of her
home. Defendant at the time was in bed, with blankets as her
only cover. She then draped herself in a blanket and, while shout-
ing obscenities, chased Officer Woodward down the stairs to
the living room.

When told that her mother consented to the search, Defen-
dant became angry with her mother for letting the police in the
home, asked if they had a warrant, was told no, and continued
to curse. Both officers tried unsuccessfully to calm the Defen-
dant down and informed both the Defendant and her mother
that they were leaving. As they did so, the Defendant pursued
both officers outside and continued screaming obscenities.

Outside, Defendant was asked to lower her voice to avoid
disturbing the neighborhood. Defendant persisted, directing her
vulgarities both at the officers and her neighbors. Defendant
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was then informed that she would be cited for disorderly con-
duct and, if she continued, would be charged with persistent
disorderly conduct. Despite these warnings, the Defendant con-
tinued her tirade, screaming “f_ _ _ you” and “f_ _ _ the neigh-
bors” and yelling loudly “hey, neighbors ... can you f_ _ _ing
hear me? ... F_ __ you!” For this conduct, which occurred out-
side the home, Defendant was charged with two counts of per-
sistent disorderly conduct,! both misdemeanors, and two counts
of disorderly conduct,? both summary offenses.

Before us is Defendant’s omnibus pretrial motion request-
ing that all evidence against the Defendant be suppressed as
the fruit of an illegal search of her home. For the reasons which
follow, we will deny this motion.

DISCUSSION

A. Suppression of Evidence Prompted by Unlawful Police
Conduct

Preliminarily, and ultimately dispositive, it must be noted
that no evidence was discovered or seized in the search of 352
East Fell Street which Defendant requests to be suppressed.
Rather, Defendant argues that “but for” the police’s presence
and search, the confrontation would never have occurred and,
therefore, if the police were not legally authorized to be in the
home, Defendant’s conduct in response cannot be criminal.
Defendant seeks to place on the police responsibility for her
conduct. This position has neither logical nor legal merit but,
more importantly, for purposes of the present motion, the ar-
gument being made is in reality one of a defense based on is-
sues of culpability or justification; the issue is not accurately
one of suppression.

That Defendant was upset, even enraged, at being disturbed
by police entering her bedroom at 4:00 A.M. while she was in
bed, unclothed, is understandable. There is no evidence that
Defendant was doing anything illegal or improper. There is also
no evidence that once the police were aware of Defendant’s
presence they did anything coercive or otherwise violative of
her rights. To the contrary, the police, with Defendant at their
heels, retreated to the first floor and, in fact, exited the home.

118 Pa. C.S. §§5503(a)(2), (3).
218 Pa. C.S. §85503(3)(2), (3).
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While outside, despite repeated warnings, Defendant contin-
ued to scream obscenities, not only at the police, but also at
what appears to be an otherwise quiet, sleeping neighborhood.
It is for this conduct—committed after the police’s arrival and
in the presence of the police—for which Defendant was crimi-
nally charged, not for past conduct of which evidence obtained
from the home is to be introduced as proof.

Contrary to Defendant’s belief, it is not the law of this Com-
monwealth that we “focus upon the initial actions of the police
officers as a catalyst for all that flowed therefrom,” and, if such
actions were improper, that we suppress all evidence which was
subsequently obtained. Commonwealth v. Biagini, 540 Pa. 22,
655 A.2d 492 (1995). In Biagini, both defendants® were ar-
rested without probable cause, physically resisted the police,
and were convicted of resisting arrest and aggravated assault of
a police officer. The Supreme Court reversed the defendants’
convictions for resisting arrest because an essential element of
the offense, a lawful arrest, could not be proven.

However, it is the Biagini court’s reasoning in refusing to
reverse defendants’ convictions for aggravated assault with
which we are concerned. Defendants argued that it was the
unlawful actions of the police which elicited their responses
and that, since the initial encounter was an “unlawful arrest,”
all of the criminal charges which arose as a consequence of that
arrest should be dismissed. The Supreme Court rejected this
argument. In doing so, the court found critical to its decision
that a lawful arrest was not an element of the offense of aggra-
vated assault. Therefore, even if the arrest was illegal, if the
elements of the offense charged are met, the crime, as defined
by the Crimes Code, has occurred. Accordingly, defendants
convictions for aggravated assault were upheld. See also, Com-
monwealth v. Britt, 456 Pa. Super. 633, 691 A.2d 494 (1997),
appeal denied, 549 Pa. 695, 700 A.2d 437 (1997) (reversing
trial court’s order suppressing all evidence related to an inci-
dent in which defendants were prosecuted for aggravated as-
sault and reckless endangerment when, in a violent and reckless
manner, they fled from police officers who had properly identi-
fied themselves, injuring one officer).

% Biagini consolidated two companion cases for review: Commonwealth v.
Biagini and Commonwealth v. Barry W.
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B. Standing As a Prerequisite to Challenging Police Con-
duct

Assuming, arguendo, that Defendant’s conduct in response
to alleged illegal police conduct is the proper subject of a sup-
pression motion under these circumstances, Defendant’s stand-
ing to challenge the legality of the search must be examined.
Only if Defendant was the victim of an invasion of privacy will
Defendant be entitled to benefit from a determination that the
search of 352 East Fell Street was constitutionally infirm.

Standing to object to the admission of evidence obtained as
the result of an illegal search requires a finding that the illegal
police conduct violated rights personal to the Defendant.

The fourth amendment to the Constitution of the United

States guarantees that ‘The right of the people to be secure

in their persons, houses, papers, and effects, against unrea-

sonable searches and seizures, shall not be violated. ...” To
the same effect is Pa.Const. art. 1, §8, P.S. These rights are

personal in nature. Commonwealth v. Ross, 452 Pa. 500,

307 A.2d 898 (1973). ‘There is no necessity to exclude evi-

dence against one [person] in order to protect the rights of

another. No rights of the victim of an illegal search are at
stake when the evidence is offered against some other party.’

Alderman v. United States, 394 U.S. 165, 174, 89 S.Ct.

961, 967, 22 L.Ed.2d 176, 187 (1969). In order to obtain

standing to challenge the legality of the search, appellee

must establish that he, rather than his mother, was the vic-

tim of an invasion of privacy.
Commonwealth v. White, 459 Pa. 84, 88-89, 327 A.2d 40, 42
(1974), cert. denied, 421 U.S. 971, 95 S.Ct. 1967, 44 L.Ed.
2d 461 (1975) (finding that a son had standing to object to the
illegal seizure of his property from his mother’s apartment, his
temporary residence, following a search to which his mother
had consented). Cf. Commonwealth v. Merbah, 270 Pa. Su-
per. 190, 411 A.2d 244 (1979) (finding occupant in motor ve-
hicle without standing to challenge search of vehicle consented
to by owner).

“In order to prevail on ... a [suppression] motion ... a defen-
dant is required to separately demonstrate a personal privacy
interest in the area searched or effects seized, and that such
interest was ‘actual, societally sanctioned as reasonable, and
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justifiable.” ” Commonwealth v. Hawkins, 553 Pa. 76, 718 A.2d
265, 267 (1998). “[I]n order to establish a legally cognizable
expectation of privacy, a defendant must establish ‘either a pos-
sessory interest, a legitimate presence or a characteristic of
ownership ... from which society could recognize an expectation
of privacy.’ ” Commonwealth v. Carlton, 549 Pa. 174, 701
A.2d 143, 145 (1997) (quoting Commonwealth v. Gordon,
546 Pa. 65, 73, 683 A.2d 253, 257 (1996)). “Standing can be
demonstrated by the existence of one of the following personal
interests: (1) presence on the premises at the time of the search
and seizure; (2) a possessory interest in the evidence im-
properly seized; (3) that the offense charged includes as an
essential element of the prosecution’s case, the element of pos-
session at the time of the contested search and seizure; or (4) a
propriety or possessory interest in the searched premises.” Com-
monwealth v. Whiting, 767 A.2d 1083, 1089 n.8 (Pa. Super.
2001), appeal denied, 568 Pa. 691, 796 A.2d 982 (2001) (em-
phasis in original).

Here, although Defendant was not the owner of the prop-
erty at 352 East Fell Street, and was apparently a guest in her
mother’s home, Defendant was clearly present on the premises
at the time of the search and maintained a possessory, if not
proprietary interest, in her bedroom. Accordingly, Defendant
has established a direct personal privacy interest which was in-
truded upon thereby conferring standing.

C. Standard of Consent Necessary To Justify a Warrantless
Search

On the issue of authorization for the search, we do not be-
lieve that a voluntary consent to search was provided by
Defendant’s mother. The burden of proof is on the Common-
wealth to demonstrate by the preponderance of the evidence
that consent was freely given. Bumper v. North Carolina, 391
U.S. 543, 88 S.Ct. 1788, 20 L.Ed. 2d 797 (1968).

The Commonwealth relies primarily upon Mrs. Shelton’s
consent to search as the basis for the warrantless search of her
home.* That Mrs. Shelton was the owner of the home where

4 To the extent the Commonwealth argues that the existence of an arrest
warrant for Payne Shelton authorized the entry into the home, even without con-
sent, and diminishes Defendant’s privacy expectations, we disagree. First, although
the police may have had a good faith basis for their belief, it was not proven that a
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she resided and possessed the actual and apparent authority to
consent to the search, we do not question.

It is well established the police may conduct a warrant-
less search when a third party has given consent to such
search if that third party ‘possesses common authority over
or other sufficient relationship to the premises or effects
sought to be inspected.” Commonwealth v. Lowery, 305
Pa.Super. 66, 451 A.2d 245, 247 (1982)(citing United States
v. Matlock, 415 U.S. 164, 168, 94 S.Ct. 988, 39 L.Ed.2d
242 (1974)). In Commonwealth v. Silo, 480 Pa. 15, 389
A.2d 62 (1978), our Supreme Court iterated under what
circumstances a third party may validly consent to a search
and seizure of a defendant’s item(s). The Silo court stated
the following law:

Common authority is, of course, not to be implied from the
mere property interest a third party has in the property.
The authority which justifies the third-party consent does
not rest upon the law of property ... but rests rather on
mutual use of the property by persons generally hav-
ing joint access or control for most purposes ... .

valid arrest warrant for Payne Shelton in fact existed, nor that 352 East Fell Street
was the residence of Payne Shelton. More importantly, Defendant was not the
subject of the arrest warrant. Cf. Payton v. New York, 445 U.S. 573, 100 S.Ct.
1371, 63 L.Ed. 2d 639 (1980) (police armed with an arrest warrant alone and
“reason to believe” that a suspect is within can enter a suspect’s own home and seize
evidence in plain view) and Commonwealth v. Stanley, 498 Pa. 326, 446 A.2d
583 (1982) (valid arrest warrant and “reason to believe” defendant was within third
party’s apartment justified police entry into the apartment, arrest of the defendant
and seizure of firearm incident to a lawful arrest) with Steagald v. United States,
451 U.S. 204,101 S.Ct. 1642, 68 L.Ed. 2d 38 (1981)(absent exigent circumstances,
the Fourth Amendment rights of the resident of a home protect the resident from
seizure of property (here cocaine) unless a search warrant authorizing entry into the
premises has been issued; arrest warrant for non-resident third party believed to be
in the premises insufficient) and Commonwealth v. Martin, 423 Pa. Super. 228,
230-31, 620 A.2d 1194, 1196 (1993) (“When the search and seizure of an individual
occurs in the home of a third party, two interests are implicated: (1) the arrestee’s
interest in being free from unreasonable search and seizure; and (2) the homeowner’s
interest in being free from an unreasonable search of his home. ... The Steagald
court concluded that to allow police, acting alone and without exigent circum-
stances, to determine when to search the home of a third party for the subject of an
arrest warrant would create a significant potential for abuse.”).
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Silo, supra at 23, 389 A.2d at 66 (emphasis added) (cit-
ing United States v. Matlock, 415 U.S. 164, 171 n.7, 94
S.Ct. 988, 39 L.Ed. 2d 242 (1974)).

Commonwealth v. Whiting, supra at 1091 (emphasis in origi-
nal). See also, lllinois v. Rodriguez, 497 U.S. 177, 110 S.Ct.
2793, 111 L.Ed. 2d 148 (1990) (warrantless entry of a resi-
dence is valid when based on the consent of a person whom the
police, at the time of entry, reasonably believe has common
authority over the premises). Cf. Commonwealth v. Garcia,
478 Pa. 406, 387 A.2d 46 (1978) (finding that because mother
had the power to determine the extent of her daughter’s author-
ity to admit people to the home, sixteen-year-old daughter did
not have co-equal dominion and control over the home and,
therefore, could not validly consent to the search and seizure
of items contained therein and used in prosecution of mother).

Nor do we question that the search made by Officer Wood-
ward was objectively reasonable and within the scope of the
consent given by Mrs. Shelton. Florida v. Jimeno, 500 U.S.
248, 251, 111 S.Ct. 1801, 1803-1804, 114 L.Ed. 2d 297, 302
(1991) (“The standard for measuring the scope of a suspect’s
consent under the Fourth Amendment is that of ‘objective’ rea-
sonableness—what would the typical reasonable person have
understood by the exchange between the officer and the sus-
pect?”). Officer Woodward testified that he only searched those
areas which were within plain view.

Where we differ from the Commonwealth’s analysis is in its
assertion that Mrs. Shelton’s consent was voluntary. “In order
for consent to be valid, it must be unequivocal, specific, and
voluntary. ... Consent must also be given free from coercion,
duress, or deception. ... The voluntariness of consent is a ques-
tion of fact that is determined by looking at the totality of the
circumstances.” Commonwealth v. Edwards, 735 A.2d 723,
725 (Pa. Super. 1999) (citations omitted).

At the hearing on Defendant’s omnibus pretrial motion,
Officer Woodward testified that he was advised by the State
Parole Board (the “Board”) that a warrant for Payne Shelton’s
arrest had been issued. Officer Sommers testified that when
the police entered Mrs. Shelton’s home on November 22, she
was told that the Board had obtained a warrant for her son’s
arrest. Only then was she asked, and did she provide, her con-
sent.
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The petition and amended petition were dismissed by Or-
der dated December 30, 2003 from which a timely appeal has
been filed.® A statement of matters complained of on appeal
was requested on January 28, 2004 pursuant to Pa. R.A.P.
1925(b) and complied with on February 6, 2004.

DISCUSSION

The PCRA requires that a petition be filed within one year
of the date the judgment becomes final. 42 Pa. C.S. §9545(b)(1).
Defendant’s judgment of sentence became final on July 2, 1997,
90 days after the Pennsylvania Supreme Court’s denial of al-
lowance of appeal was entered on April 3, 1997. U.S.Sup.Ct.
Rule 13 (petition for writ of certiorari to review the judgment
of sentence is deemed timely when it is filed within 90 days
after discretionary review has been denied by the Pennsylvania
Supreme Court). Defendant’s petition filed on February 3, 2003
was almost six years beyond this date.

Defendant has failed to plead facts sufficient to properly
invoke any one of the three enumerated exceptions to the one-
year limitation contained in 42 Pa. C.S. 89545(b)(1)(i)-(iii): (1)
illegal interference by government officials in the presentation
of the claim; (2) after-discovered facts or evidence upon which
the claim rests which were unknown and could not have been
ascertained with due diligence; or (3) an after-recognized con-
stitutional right that has been held to apply retroactively. For
an exception to preserve an otherwise untimely filing, the peti-
tion must allege, and the petitioner must prove, one or more of
the exceptions, and the petition invoking the exception must be
filed within 60 days of the date the claim could have been pre-
sented. 42 Pa. C.S. 89545(b)(2). Commonwealth v. Beasley,
559 Pa. 604, 741 A.2d 1258, 1261 (1999) (“[I]t is the petitioner’s
burden to plead in the petition and prove that one of the excep-
tions applies.”). This is a jurisdictional necessity. Common-
wealth v. Palmer, 814 A.2d 700, 704-705 (Pa. Super. 2002)
appeal denied, 832 A.2d 436 (Pa. 2003) (“[T]he courts lack
jurisdiction to grant PCRA relief unless the petitioner can plead
and prove that one of the exceptions to the time bar applies.”).

3 Prior to this appeal, counsel who was initially appointed to represent Defen-
dant was permitted to withdraw. Present counsel was appointed for appeal pur-
poses.
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A petitioner under the PCRA must satisfy both the eligibil-
ity and timeliness requirements of the PCRA. 42 Pa. C.S.A.
889543 and 9545. The only conceivable exception to the time
bar of the PCRA to which Defendant alludes in his amended
petition filed on September 2, 2003, that of after-discovered
evidence under Section 9545(b)(ii), is patently spurious. This
exception requires Defendant to plead and prove that “the facts
upon which the claim is predicated were unknown to him and
could not have been ascertained earlier by the exercise of due
diligence,” 42 Pa. C.S. 89545(b)(1)(ii), and that “these new facts
constitute ‘exculpatory evidence’ that ‘would have changed the
outcome of the trial if it had been introduced.” 42 Pa. C.S.
§9543(a)(2)(vi).”* Commonwealth v. Palmer, supra at 706.
Defendant must also “plead and prove specific facts that dem-
onstrate his claim was raised within the sixty-day time frame of
subsection 9545(b)(1)(ii).” Commonwealth v. Gallman, 838
A.2d 768, 775 (Pa. Super. 2003).

In his amended petition, Defendant characterizes as newly-
discovered evidence threatening statements allegedly made in
the presence of his sister by one of the Commonwealth’s wit-
nesses, Agent Jeffrey P. Aster, which statements Defendant
claims established bias which he was entitled to present to the
jury. The petition is silent as to exactly when and how Defen-
dant first learned of the claimed threats and Defendant “fails to
offer a reasonable explanation as to why this information, with
the exercise of due diligence, could not have been obtained ear-

4“To be entitled to relief under the PCRA, a petitioner must plead and prove
by a preponderance of the evidence that the conviction or sentence arose from one
or more of the errors enumerated in 42 Pa. C.S. 89543(a)(2), and that the issues
raised in the petition have not been previously litigated or waived. 42 Pa. C.S.
§9543(a)(3).” Commonwealth v. Payne, 794 A.2d 902, 905 (Pa. Super. 2002),
appeal denied, 570 Pa. 680, 808 A.2d 571 (2002). Section 9543(a)(2)(vi) provides
for post-conviction relief when a petitioner can prove a claim of newly discovered
exculpatory evidence.

To warrant relief, after-discovered evidence must meet a four-prong test:
(1) the evidence could not have been obtained before the conclusion of the
trial by reasonable diligence; (2) the evidence is not merely corroborative or
cumulative; (3) the evidence will not be used solely for purposes of impeach-
ment; and (4) the evidence is of such a nature and character that a different
outcome is likely.
Commonwealth v. Choice, 830 A.2d 1005, 1008 (Pa. Super. 2003). The nature
of the testimony Defendant seeks to introduce, as discussed above, is solely for
purposes of impeachment.
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lier.” Commonwealth v. Palmer, supra at 708-709. The record,
however, indicates that the incident to which Defendant refers
occurred in the presence of Defendant; as such, there was no
after-discovered evidence. This issue, in fact, was addressed at
Defendant’s trial (N.T., at pp. 56-57), and again examined and
rejected by the Superior Court in its Opinion of September 3,
1996, on direct appeal (Memorandum Opinion, pp. 7-8). There-
fore, not only does Defendant clearly fail to meet the timeli-
ness requirements of the PCRA—the petition having been filed
beyond the PCRA's one-year deadline and more than sixty days
after Defendant first learned of this evidence, it has previously
been litigated and been determined to be without substantive
merit. See 42 Pa.C.S. 889543(a)(3) and 9544(a)(2); Common-
wealth v. Morales, 549 Pa. 400, 701 A.2d 516, 521 (1997)
(post-conviction relief on claims previously litigated on appeal
not available by alleging ineffective assistance of counsel).

Courts are without jurisdiction to consider the merits of a
PCRA petition that is filed in an untimely manner. Additionally,
for a second or subsequent post-conviction proceeding, it is
incumbent upon Defendant to demonstrate a serious miscar-
riage of justice before the merits of the petition can be enter-
tained. Commonwealth v. Lawson, 519 Pa. 504, 513-14, 549
A.2d 107, 112 (1988). “A miscarriage of justice, like prejudice,
can only occur where it is demonstrated that a particular omis-
sion or commission was so serious that it undermined the reli-
ability of the outcome of the proceeding.” Id. at 514, 549 A.2d
at 112 (Papadakos, J., concurring). “This standard is met only if
petitioner can demonstrate either: a) the proceedings resulting
in his conviction were so unfair that a miscarriage of justice
occurred which no civilized society can tolerate; or b) he is
innocent of the crimes charged.” Commonwealth v. Austin,
721 A.2d 375, 377 (Pa. Super. 1998). Such a determination is
not a merits determination but a precondition for addressing
the merits of a second or subsequent post-conviction proceed-
ing. Commonwealth v. Palmer, supra at 709 n.18.

CONCLUSION

Defendant has met neither the requirements of timeliness
nor the Lawson standard of a demonstrated miscarriage of jus-
tice, threshold requirements for considering the merits of his
petition. Being without jurisdiction to consider such issues, it
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would be inappropriate for us to consider the substantive mer-
its of the issues raised in Defendant’s concise statements of
matters complained of on appeal. Instead, summary dismissal
of Defendant’s petition was both appropriate and required.
Accordingly, we respectfully request that our decision of De-
cember 30, 2003, be affirmed.

COMMONWEALTH OF PENNSYLVANIA vs.
FRANCIS L. MOYER, Defendant

Criminal Law—Domestic Dispute—Warrantless Search and Seizure for
Victim—Requirement of Probable Cause—Exigent Circumstances—
Illegal Entry Into Home by Police—Physical Resistance by Owner—

Prosecution for Resisting Arrest—Legality of Police Conduct As Defense

for the Offense of Persistent Disorderly Conduct

1. The report of domestic violence in the front of an alleged assailant’s resi-
dence does not in and of itself provide probable cause to believe the alleged
victim, whose whereabouts is otherwise unknown to the police, is inside the
home and in imminent danger of further abuse or in urgent need of medical
attention. Absent such information, the police are without basis to forcibly
enter the alleged assailant’s home without a warrant for the professed purpose
of checking on the welfare of the alleged victim.

2. A homeowner who physically resists an illegal, albeit good faith, forcible
entry and search of his home by police may not be convicted of resisting arrest.

3. Physical resistance to an arrest or the performance of a duty by police is
never justified. The legal conclusion that the police have acted illegally is not
a defense to criminal prosecution for conduct which meets all of the elements
of the crime charged.

4. The improper entry of police into Defendant’s home does not prevent
Defendant’s prosecution for persistent disorderly conduct where a prima
facie showing of the elements of such offense is established by the Common-
wealth.

NO. 583 CR 02

JEAN A. ENGLER, Esquire, Assistant District Attorney—
Counsel for Commonwealth.

GEORGE T. DYDYNSKY, Esquire—Counsel for Defendant.
MEMORANDUM OPINION

NANOVIC, J.—March 29, 2004

The Defendant in this case, Francis L. Moyer, has filed a
Motion to Suppress Evidence, claiming police officers illegally
entered his home and arrested him. He also asks that the



358 COM. of PA. vs. MOYER

charges against him for resisting arrest! and persistent disor-
derly conduct? arising from this incident be dismissed.

FACTUAL BACKGROUND

On November 3, 2002, at approximately 1:00 A.M., the
police received a report of a domestic dispute occurring on the
street outside Defendant’s home at 241 Carbon Street in
Lehighton, Carbon County, Pennsylvania. Officer Scott
Prevosnyak and Corporal Neal Ebbert of the Lehighton Bor-
ough Police Department arrived at the scene within approxi-
mately two minutes of the call. Upon their arrival, a neighbor
who had witnessed the incident told the officers that “they”
were “going at it again,” presumably referring to the Defendant
and his girlfriend, Sally Hartman (“Hartman”), and that the two
had been outside yelling and screaming at one another and that
Defendant had smashed the window of a vehicle with rain spout-
ing while Hartman was inside. Neither the vehicle nor Hartman
were present when the police arrived, however, the police did
observe glass on the roadway and eight feet of rain spouting
lying on the steps and sidewalk in front of Defendant’s home.
The neighbor did not know where Hartman had gone but stated
that Defendant was inside his home (N.T., pp. 9, 25).

Prior to this incident, the police were aware that the rela-
tionship between Defendant and Hartman was volatile and of-
ten violent. Numerous protection from abuse orders had been
obtained by each against the other (N.T., pp. 22-23). Officer
Prevosnyak testified that he himself had investigated at least
eight or nine prior instances involving domestic violence and
property disputes between the two (N.T., p. 12). When he re-
sponded to one call ten to twelve months earlier, he arrived to
find Hartman with a broken nose. The police were also aware
that the two had three young children who resided in the home
at 241 Carbon Street.

With the intent of determining the whereabouts and condi-
tion of Hartman, the police knocked on the front door of
Defendant’s home and were met there by Defendant.> When

118 Pa. C.S. 85104.
218 Pa. C.S. §5503(a)(1).

3 To be precise, the home at this location is a double home with one side being
numbered as 241 Carbon Street and the other 243 Carbon Street, both sides being
owned by Defendant. When the police knocked on the door at 241 Carbon Street,
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guestioned as to what had happened, Defendant denied that
anything had happened. When asked to see Hartman in order
to check on her welfare, Defendant denied that there had been
a problem and stated that the police were not needed. When
asked for permission to enter the home, Defendant began to
close the door. As he did so, Corporal Ebbert placed his foot
inside the doorway and his arm against the upper half of the
door. Defendant pushed from the opposite direction. While
Defendant pushed to close the door and Corporal Ebbert
struggled to keep the door open, the Defendant suddenly re-
leased the door. When he did so, both Corporal Ebbert and
Officer Prevosnyak, who was pushing Corporal Ebbert from
behind, plunged headlong into the home where they stumbled
into the Defendant; all three collided against the wall on the
opposite side of the front room (N.T., p. 63). There the Defen-
dant began swinging and flailing wildly at both officers. The
officers attempted without success to calm down and control
the Defendant and ordered him to cease and desist. Ultimately,
Defendant was tackled to the ground where he was subdued
and handcuffed. Once Defendant was under control, Officer
Prevosnyak and Corporal Ebbert searched the residence.
Hartman was not present; the children were asleep in bed.

Defendant, who by this time was under arrest, was taken
outside by the police. While outside, Defendant made loud,
vocal noises and continued to struggle with Corporal Ebbert.
Corporal Ebbert repeatedly ordered Defendant to quiet down,
requests ignored by Defendant. Not until Corporal Ebbert
placed Defendant up against the police cruiser did Defendant
calm down. At this point, it was approximately 1:15 A.M.

Later that evening, Hartman returned a call from the po-
lice and advised she did not want to press charges. Defendant
has been charged with resisting arrest and persistent disorderly
conduct.

DISCUSSION

In this case, we must decide whether police are authorized
to force their way into the home of a person suspected of abus-

Defendant appeared at the door of 243 Carbon Street, the other half of the home,
and told the officers they were at the wrong home. A common porch fronts both
homes. The officers walked across this porch and met Defendant at the door of 243
Carbon Street.
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ing his paramour, absent a warrant, when the victim of the abuse
is believed to be inside and in danger of further abuse. We must
further determine whether Defendant’s prosecution for resist-
ing arrest and persistent disorderly conduct is dependent upon
the legality of the police’s entry into Defendant’s home where,
but for that entry, Defendant would not have engaged in the
conduct with which he is charged.

Validity of Search

Defendant challenges the legality of the police entry and
search of his home pursuant to the Fourth Amendment to the
United States Constitution and Article I, Section 8 of the Penn-
sylvania Constitution. In examining the police’s authority to enter
and search Defendant’s home, we begin with the premise that a
search, without consent, requires probable cause and that war-
rantless searches are presumed to be unreasonable. Common-
wealth v. Walker, 836 A.2d 978, 981 (Pa. Super. 2003).* In
this case, Defendant did not consent to the warrantless entry
into his home.

The protections of the Fourth Amendment to the United
States Constitution and Article I, Section 8 of the Pennsylvania
Constitution are particularly demanding when an exception to
the warrant requirement is claimed with respect to a suspect’s
home, the primary refuge from government intrusion. Com-
monwealth v. Richter, 791 A.2d 1181, 1184 (Pa. Super. 2002).
One well-recognized exception, and that relied upon by the
Commonwealth in this case, is that of exigent circumstances.
Commonwealth v. Griffin, 785 A.2d 501, 505 (Pa. Super.
2001).

In examining the exigent circumstances exception in a case
involving a reported domestic dispute, the Superior Court, in
an en banc decision, wrote:

The exigent circumstances exception to the warrant re-
quirement recognizes that some situations present a com-

4 Article 1, Section 8 of the Pennsylvania Constitution and the Fourth Amend-
ment of the United States Constitution protect against unreasonable searches and
seizures. Probable cause is the standard by which reasonableness is measured under
these constitutional mandates. Commonwealth v. Petroll, 696 A.2d 817, 825 n.5
(Pa. Super. 1997), aff’d, 558 Pa. 564, 738 A.2d 993 (1999). The determination of
probable cause is based upon the “totality of the circumstances” test set forth by the
United States Supreme Court in Illinois v. Gates, 462 U.S. 213, 103 S.Ct. 2317,
76 L.Ed. 2d 527 (1983), and adopted by the Pennsylvania Supreme Court in Com-
monwealth v. Gray, 509 Pa. 476, 503 A.2d 921 (1985).
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pelling need for instant arrest, and that delay to seek a war-
rant will endanger life, limb or overriding law enforcement
interests. In these cases, our strong preference for use of a
warrant must give way to an urgent need for immediate ac-
tion.

In determining whether exigent circumstances exist, a
number of factors are to be considered. Among the factors
to be considered are: (1) the gravity of the offense, (2)
whether the suspect is reasonably believed to be armed, (3)
whether there is above and beyond a clear showing of prob-
able cause, (4) whether there is a strong reason to believe
that the suspect is within the premises to be searched, (5)
whether there is a likelihood that the suspect will escape if
not swiftly apprehended, (6) whether the entry was peace-
able, and (7) the time of the entry, i.e., whether it was made
at night. These factors are to be balanced against one an-
other in determining whether the warrantless intrusion was
justified.

Other factors may also be taken into account, such as
whether there is hot pursuit of a fleeing felon, a likelihood
that evidence will be destroyed if police take the time to
obtain a warrant, or a danger to police or other persons
inside or outside the dwelling.

Commonwealth v. Richter, supra at 1184-85 (quotations and
citations omitted). In dissent, Judge Johnson noted that “[a]ll
decisions made pursuant to the exigent circumstances excep-
tion [to the warrant requirement] must be made cautiously, for
it is an exception which by its nature can very easily swallow the
rule unless applied in only restricted circumstances.” 1d. at 1188
(quotations and citations omitted). “Ultimately, the exigent cir-
cumstances exception is a balancing of an individual’s right to
be free from unreasonable intrusions against the needs of law
enforcement in investigating a crime quickly, and preventing
the disappearance of evidence necessary to convict criminals.”
Commonwealth v. Roland, 535 Pa. 595, 608, 637 A.2d 269,
275 (1994) (Montemuro, J., dissenting).

“Before agents of the government may invade the sanctity
of the home, the burden is on the government to demonstrate
exigent circumstances that overcome the presumption of un-
reasonableness that attaches to all warrantless home entries.”
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Commonwealth v. Santiago, 736 A.2d 624, 631 (Pa. Super.
1999), appeal denied, 561 Pa. 665, 749 A.2d 470 (2000). The
“police bear a heavy burden when attempting to demonstrate
an urgent need that might justify warrantless searches or ar-
rests.” Welsh v. Wisconsin, 466 U.S. 740, 749-50, 104 S.Ct.
2091, 80 L.Ed. 2d 732 (1984). This is particularly true when
reviewing a warrantless intrusion into an individual’s home where
the expectation of privacy protected under the Fourth Amend-
ment has been held to be greatest. Commonwealth v. Gutier-
rez, 750 A.2d 906, 909 (Pa. Super. 2000).

The Fourth Amendment protects the individual’s pri-
vacy in a variety of settings. In none is the zone of privacy
more clearly defined than when bounded by the unambigu-
ous physical dimensions of an individual’s home—a zone
that finds its roots in clear and specific constitutional terms:
‘The right of the people to be secure in their ... houses ...
shall not be violated.” That language unequivocally estab-
lishes the proposition that ‘[a]t the very core [of the Fourth
Amendment] stands the right of a man to retreat into his
own home and there be free from unreasonable govern-
mental intrusion.” Silverman v. United States, 365 U.S.
505, 511, 5 L.Ed. 2d 734, 81 S.Ct. 679 [683], 97 A.L.R.2d
1277. In terms that apply equally to seizures of property
and to seizures of persons, the Fourth Amendment has drawn
a firm line at the entrance to the house. Absent exigent cir-
cumstances, that threshold may not reasonably be crossed
without a warrant.
Payton v. New York, 445 U.S. 573, 589-90, 100 S.Ct. 1371,
1381-82, 63 L.Ed. 2d 639, 653 (1980). Indeed, “it is difficult
to imagine a more severe invasion of privacy than the nighttime
intrusion into a private home.” Jones v. U.S., 357 U.S. 493,
498, 78 S.Ct. 1253, 2 L.Ed. 2d 1514 (1958).

In Commonwealth v. Wright, 560 Pa. 34, 742 A.2d 661
(1999), our Supreme Court stated:

It is widely recognized that situations involving the po-
tential for imminent physical harm in the domestic context
implicate exigencies that may justify limited police intru-
sion into a dwelling in order to remove an item of potential
danger.

Id., 742 A.2d at 664. The volatility of domestic disputes and the
threat of imminent violence may, under certain circumstances,
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justify a warrantless search of a residence to ensure the safety
and protection of persons suspected of being abused. Whether
such is, in fact, the case depends on the nature, extent and source
of the police’s knowledge, the existence of probable cause to
believe a victim is in danger, and the severity and immediacy of
the harm reasonably suspected. Critical to a determination of
exigent circumstances is whether the delay in obtaining a war-
rant would risk the infliction of serious bodily injury.

We find, and the Commonwealth concedes, that while the
police at the time they entered the Defendant’s residence had
probable cause to believe a crime had been committed in front
of Defendant’s home and that Defendant committed the crime,
they did not have grounds to arrest Defendant (N.T., pp. 47,
93-94). The authority to arrest conferred by Section 2711 of
the Crimes Code (Probable cause arrests in domestic violence
cases) did not exist because there was no evidence of recent
physical injury to Hartman. Nor generally does the power to
arrest exist for a misdemeanor offense committed outside of
the presence of the police. Commonwealth v. Smith, 380 Pa.
Super. 484, 489, 552 A.2d 292, 294 (1988), appeal denied,
524 Pa. 596, 568 A.2d 1247 (1989); Commonwealth v.
Streater, 422 Pa. Super. 502, 619 A.2d 1070 (1993) (en banc),
appeal discontinued by 534 Pa. 653, 627 A.2d 731 (1993).

The question then becomes, is the presence of probable
cause that a crime of domestic violence has been committed,
outside the presence of the police and outdoors, in front of the
alleged assailant’s home, sufficient in and of itself to justify a
warrantless search of the assailant’s home for the alleged vic-
tim, when the police do not know where the victim is, do not
know whether the victim has been injured, and do not know
whether the victim is in continued danger. The neighbor’s state-
ment to the police that she did not know where Hartman was
meant either that she did not know whether or not Hartman
was inside the home, or that she knew that Hartman was not in
the home and had left the scene but did not where Hartman
had gone.

At best, the information upon which the Commonwealth
relies to validate its search of Defendant’s home is uncertain
and inconclusive. Perhaps Hartman was inside the home, per-
haps she wasn’t. While sufficient to support the possibility that
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Hartman may have been in the home, this level of suspicion is
not sufficient to form an objective, reasonable belief at the time
police entered Defendant’s home that Hartman was probably
in the home.

Constitutionally, probable cause to search requires a fair
probability that contraband or the items searched for will be
found in a particular place. Commonwealth v. Torres, 564
Pa. 86, 764 A.2d 532, 537 (2001). “Probable cause [to arrest]
exists when the facts and circumstances within the officer’s
knowledge are sufficient to warrant a person of reasonable cau-
tion in the belief that an offense has been or is being commit-
ted. ... Mere suspicion is not a substitute for probable cause.”
In the Interest of O.A., 552 Pa. 666, 717 A.2d 490, 495 (1998);
see also, Brinegar v. United States, 338 U.S. 160, 176, 69
S.Ct. 1302, 1311, 93 L.Ed. 2d 1879 (1949) (probable cause is
a “practical non-technical standard”). “It is only the probabil-
ity, and not a prima facie showing, of criminal activity that is
the standard of probable cause for a warrantless arrest.” Com-
monwealth v. Quiles, 422 Pa. Super. 153, 167, 619 A.2d 291,
298 (1993) (en banc) (emphasis in original). In this case, at the
time the police entered Defendant’s home, they did not possess
probable cause to believe that a crime had been, was being or
would be committed inside the home or that Hartman was in
imminent danger of further abuse or in urgent need of medical
attention.

This absence of probable cause is fatal to the Common-
wealth’s claim that exigent circumstances justified warrantless
entry into Defendant’s home. “Absent probable cause and exi-
gent circumstances, the entry of a home without a warrant is
prohibited under the Fourth Amendment.” Commonwealth v.
Roland, supra at 599, 637 A.2d at 270. Exigent circumstances
alone, unaccompanied by probable cause, cannot justify the
search. Nor can the good faith belief of the police that Hartman
might have been in the home and might be in danger. See Com-
monwealth v. Edmunds, 526 Pa. 374, 586 A.2d 887 (1991)
(rejecting, on state constitutional grounds, good faith excep-
tion to the exclusionary rule). At the same time, the absence of
probable cause to believe Hartman was inside Defendant’s home
when the police entered necessarily and critically undermines
the Commonwealth’s assertion of exigent circumstances.
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Resisting Arrest

Having determined that the officers were not justified in
entering Defendant’s home by force, the next question to be
addressed is whether a defendant can be convicted of resisting
arrest for physically opposing an illegal search of his home. The
elements of resisting arrest are set forth in Section 5104 of the
Crimes Code:

A person commits a misdemeanor of the second degree
if, with the intent of preventing a public servant from ef-
fecting a lawful arrest or discharging any other duty, the
person creates a substantial risk of bodily injury to the pub-
lic servant or anyone else, or employs means justifying or
requiring substantial force to overcome the resistance.

18 Pa. C.S. 85104.

In Commonwealth v. Biagini, 540 Pa. 22, 655 A.2d 492
(1995), the court found in the context of a police officer’s in-
vestigation of a public disturbance that defendant’s physical
resistance to the officer while inside defendant’s home could
not sustain a charge of resisting arrest since the arrest, being
unsupported by probable cause, was illegal. 1d. at 32, 40, 655
A.2d at 497, 501. In Biagini, the only element under consider-
ation was the lawfulness of the arrest. With respect to this ele-
ment, the court held that a “lawful” arrest, in contrast to an
“unlawful” one, is an essential element of the offense of resist-
ing arrest. 1d. at 38, 655 A.2d at 500.

The same reasoning dictates that when the search of a resi-
dence is without probable cause, even though undertaken in
good faith, police who are not lawfully present in a suspect’s
home are not lawfully discharging their duties at the time the
homeowner physically resists an illegal and forcible entry into
his home. Under such circumstances, the arrest is illegal and
will not support the charge of resisting arrest.> We hasten to

5To argue in the context of police conduct which exceeds lawful authority that
Defendant’s resistance was directed at preventing the police from searching his
home, rather than preventing his arrest, is without merit. In essence, such argu-
ment asserts that the resistance for which the Defendant is being charged is that
against the officer’s “discharging any other duty” element of resisting arrest,
rather than that of the officer’s “effecting a lawful arrest.” This same position was
taken by the dissent in Biagini, and rejected by the majority. In the dissent’s view,
the majority ignored the element of preventing the discharge of any other duty as
an alternate element of resisting arrest and improperly concentrated on the ele-
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add that even under such circumstances, if the homeowner, by
the nature or extent of his resistance, “attempts to cause or
intentionally or knowingly causes bodily injury to a police of-
ficer ... in the performance of duty” such conduct will support
a charge of aggravated assault pursuant to 18 Pa. C.S.
82702(a)(3). Commonwealth v. Biagini, supra at 34, 655 A.2d
at 498 (emphasis in original). “[T]here does not exist in Penn-
sylvania a right to resist arrest, [in] any circumstances.” Id. at
36, 655 A.2d at 499.°

Disorderly Conduct

The defendants in Biagini argued, as does the Defendant
here, that it was the unlawful actions of the police which pro-
voked their responses and that, since the initial encounter was
an “unlawful arrest,” all of the criminal charges which arose as
a consequence of that arrest should be dismissed. The Supreme
Court rejected this argument.

It is not the law of this Commonwealth that we “focus upon
the initial actions of the police officers as a catalyst for all that
flowed therefrom,” and, if such actions were improper, that we
suppress all evidence which was subsequently obtained, or ex-
empt from criminal liability all conduct of a defendant which
follows. To do so would impose upon the police responsibility
for a defendant’s own conduct. Commonwealth v. Biagini, su-
pra (only where the legality of the arrest is an element of the
offense charged will an unlawful arrest act to bar the prosecu-
tion of such offense). Therefore, our conclusion that the offic-
ers’ entry into Defendant’s home was improper is not a defense
to criminal charges arising from Defendant’s conduct which

ment of the lawfulness of the arrest. Id. at 39-40, 655 A.2d at 501 (emphasis in
original). In the dissent’s view, even though the arrest was illegal, because the police
were acting within the scope of their employment (i.e., the investigation of a public
disturbance), the defendant’s resistance satisfied this element of the offense. The
reasoning of the majority prohibits unlawful police conduct from simultaneously
serving as the basis of the “discharge of any other duty” element of resisting arrest.

5 In this case, as noted by the Commonwealth, while there appears to be
sufficient evidence to justify a charge of aggravated assault on the police officers
during their struggle with Defendant, the police have not filed a charge for aggra-
vated assault. The court in Biagini also noted the distinction between the legality
of the arrest and the manner of executing the arrest. When the police engage in the
use of excessive/deadly force in making an arrest, the right of self-defense allows an
individual to protect himself in this extreme situation. Commonwealth v. Biagini,
supra at 36, 655 A.2d at 499.
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occurred after such entry and for which the prima facie ele-
ments of the crimes charged have been made out. See also,
Commonwealth v. Britt, 456 Pa. Super. 633, 691 A.2d 494
(1997), appeal denied, 549 Pa. 695, 700 A.2d 437 (1997) (re-
versing trial court’s order suppressing all evidence related to an
incident in which defendant was prosecuted for aggravated as-
sault and reckless endangerment when, in a violent and reckless
manner, after being unlawfully detained, he fled from police
officers who had properly identified themselves, injuring one
officer).

The charge of persistent disorderly conduct at issue here
provides:

(a) Offense defined.—A person is guilty of disorderly
conduct if, with intent to cause public inconvenience, an-
noyance or alarm, or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent or tu-
multuous behavior;

* * %

(b) Grading.—An offense under this section is a misde-
meanor of the third degree if the intent of the actor is to
cause substantial harm or serious inconvenience, or if he
persists in disorderly conduct after reasonable warning or
request to desist. Otherwise disorderly conduct is a sum-
mary offense.

18 Pa. C.S. 85503(a)(1) and (b). It is apparent from this defini-
tion that a lawful search is not an element of this offense. Equally
apparent is that “being both vulgar and loud to a police officer,
while in a private residence, does not constitute disorderly con-
duct.” Commonwealth v. Biagini, supra at 27-28, 655 A.2d
at 495. However, it is Defendant’s conduct while outside his
home which supports this charge.

There is no dispute that Defendant fought with the police
and, by Officer Prevosnyak’s account, continued to struggle
loudly and violently while being taken to the police car, to the
point that Corporal Ebbert placed Defendant on top of the
police cruiser to again subdue him. Officer Prevosnyak testi-
fied that the Defendant was repeatedly told to calm down and
guiet down, both inside and outside the house. Defendant’s be-
havior once outside the house clearly created a public annoy-
ance, inconvenience or alarm, or recklessly created a risk thereof;
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it occurred in a residential neighborhood after 1:00 A.M. There-
fore, a prima facie showing of each element of persistent dis-
orderly conduct has been made out.

CONCLUSION

In accordance with the foregoing, the charge of resisting
arrest, Count | of the information, will be dismissed. The bal-
ance of Defendant’s Motions to Suppress and to Quash the In-
formation will be denied.

ORDER OF COURT

AND NOW this 29th day of March, 2004, upon consider-
ation of Defendant’s Motions to Suppress and to Quash Infor-
mation, and after hearing thereon, it is hereby

ORDERED and DECREED that Count I of the informa-
tion (resisting arrest) be and is hereby quashed and said charge,
that of resisting arrest, be and is hereby dismissed.

In all other respects, Defendant’s motion is denied.

COMMONWEALTH OF PENNSYLVANIA, Plaintiff vs.
JOHN CLELAND, Defendant

COMMONWEALTH OF PENNSYLVANIA, Plaintiff vs.
MICHAEL WHAH, Defendant

Criminal Law——Burglary/Criminal Trespass—Defense of Premises Being
Open to the Public—Suppression—Search Warrant—Exclusionary Rule/
Independent Source Rule—Redaction of Tainted Evidence To Establish
Probable Cause—Effect of Deliberate and Knowing Misstatements of
Material Fact in Affidavit of Probable Cause—Remedy for Violation of
Rule of Criminal Procedure

1. As defined in the Crimes Code, a conviction for burglary or criminal trespass
cannot be sustained for the entry into premises, or a portion thereof, then and
there open to the public. In contrast, entry into a portion of premises other-
wise open to the public, which portion is clearly restricted to and reserved for

employees, is not a defense to such charges.

2. Entry into a store during normal business hours and the removal of a safe
from an area restricted to employees, and used as an office, does not bar a
prosecution for burglary or criminal trespass.

3. Conspiracy and accomplice liability are related, and at times overlapping,
but separate bases of criminal liability. One who engages in a conspiracy is also
an accomplice. An accomplice, however, is not, on that basis alone, also a
conspirator.

4. The exclusionary rule does not mechanically require the suppression of
evidence obtained pursuant to a search warrant whose affidavit of probable
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cause contains information obtained in violation of a defendant’s constitutional
rights and information validly obtained. Instead, pursuant to the independent
source rule, a corollary of the exclusionary rule, it is incumbent on the review-
ing court to redact the tainted portions of the supporting affidavit (i.e., those
portions which include illegally obtained information). If the remaining por-
tions of the affidavit establish probable cause, then the evidence obtained asa
result of the execution of the search warrant will not be suppressed.

5. Where the basis of probable cause contained in an affidavit in support of a
search warrant is deliberate or knowing misstatements of material fact by the
affiant, the affidavit is defective. A change in an informant’s basis of knowl-
edge of criminal activity, from that of an observer to that of a participant, is not
by itself a material misstatement of fact when the fundamental facts implicat-
ing the defendant in the crime remain the same.

6. The suppression of evidence is not an appropriate remedy for violation of a
rule of criminal procedure when the violation does not implicate fundamental,
constitutional concerns, is not conducted in bad faith, or has not substantially
prejudiced the defendant.
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NO. 209 CR 03

MICHAEL S. GREEK, Esquire, Assistant District Attorney—
Counsel for Commonwealth.

BRIAN B. GAZO, Esquire—Counsel for Cleland.
STEPHEN P. VLOSSAK, SR., Esquire—Counsel for Whabh.
MEMORANDUM OPINION
NANOVIC, J.—April 29, 2004
FACTUAL BACKGROUND

On February 25, 2003, at approximately 3:37 A.M., a sur-
veillance camera at Boyer’s Supermarket in Lansford, Carbon
County, Pennsylvania, recorded the theft of the store’s portable
safe from the manager’s office near the front entrance of the
store. A tall thin white male, between six foot one inch and six
foot three inches in height, can be observed on the film enter-
ing the store, side-stepping an interior front floor mat, turning
left, walking a short distance, and then passing through two
separate spring-hinged half doors—the first leading to an ex-
press checkout counter and the second from the checkout
counter into the manager’s office—removing the safe from be-
neath the office’s counter and then lifting the safe and running
out the front door. This area near the front of the store has
been described as an open booth divided into two sections: the
front portion is the express checkout and service counter; the
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rear portion—separated from the front section by a swinging-
gated half-door—is the manager’s office where the safe was lo-
cated beneath the counter (Preliminary Hearing, pp. 7-9, 21,
36-37).

At the time of the theft, the store was open to the public for
business. The theft, however, was not immediately detected. By
side-stepping the front mat, the intruder bypassed the activa-
tion of a buzzer which would otherwise signal the entrance of a
customer into the store. When the theft was discovered several
hours later, and the tape viewed by the police, the police also
noted that the man who entered was wearing an undersized light-
colored hooded sweatshirt, tight fitting blue jeans with a straight-
leg cut, and cowboy boots. Additionally, based upon the person’s
apparent knowledge of the store—as evidenced by the perpe-
trator’s avoiding detection in side-stepping the front mat and
knowing the location of the safe, that it was portable and unse-
cured to the premises, and that it could be removed and carried
by one person—the police suspected that the intruder was some-
one familiar with the store or knew someone familiar with the
store. While interviewing store employees, the police learned
that a former employee, Stacey Conrad, dated a person—now
known as the Defendant, John Cleland—fitting the general de-
scription of the person on the videotape. Police attempts to
reach Ms. Conrad were unsuccessful and she could not be lo-
cated.

That same day, the police began viewing store security tapes
from previous dates. One tape, that of February 10, 2003, de-
picted John Cleland in the store with Conrad at approximately
3:00 A.M. In this tape, Cleland fit the same description appar-
ent from the tape of the crime: he was a white male of approxi-
mately six foot three inches in height, was of slender build, had
long thin legs, and wore straight legged jeans and cowboy boots.
In the tape of February 10, 2003, Conrad was wearing a gray
hooded sweatshirt which was the same or similar to that worn
by the intruder and which appeared too large for her.

On February 27, 2003, the police responded to a domestic
disturbance at Conrad’s mother’s home in Lansford. Conrad,
who was then unemployed and in the company of Cleland, had
given her mother $200.00 in cash. Cleland’s dress again was the
same as that of the person on the February 25th tape. Believing
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Cleland to be the person in that tape, the police arrested and
charged Cleland with the theft from Boyer’s. A search incident
to Cleland’s arrest revealed an additional $258.00 on his per-
son (Suppression Hearing, p. 38). Cleland told the police he
had left home that evening with $1,000.00 in cash. He also
claimed that the money came from the sale of his truck several
days earlier; however, the buyer identified by Cleland denied
having purchased the truck or giving him money. At this same
time, Conrad was arrested for driving under the influence and
placed in prison.

When later interviewed in prison, Conrad told the police
that she was present during several conversations where Cleland
and the Defendant, Michael Whah, discussed stealing money
from Boyer’s. At the time of the theft, Conrad was residing in
Whah’s home in Drums, Pennsylvania, with Cleland; Whah was
also living in the home with his girlfriend. Conrad also stated
that on February 25, 2003, both Defendants left Whah’s home
together, at approximately 2:45 A.M. and returned at 5:00 A.M.,
and that Cleland was then wearing a gray hooded sweatshirt,
blue jeans and brown boots. She further stated that while eat-
ing breakfast with the two following their return, Whah told
Cleland that the money was in Whah’s room. During this same
interview, Conrad identified the location within Whah’s home
where the tools used to open the safe were kept.

Conrad also told the police that she had advised Cleland
how to bypass the front alarm; that Whah had stated he needed
money to pay for his home; and that earlier that day Whah and
Cleland had discussed driving to Boyer’s to steal money. At some
time later, Conrad admitted that she, in fact, was with the De-
fendants when they drove from Drums to Boyer’s on February
25, 2003; that Whah was the driver and parked his SUV in front
of Boyer’s while Cleland entered the store; that Cleland exited
the store with the safe and placed the safe in the back seat of
the SUV; that the three returned to their home in Drums; that
in the basement of the home Cleland and Whah used various
tools to cut a hole in the bottom of the safe; that Conrad put
her hand through the hole and withdrew approximately $13,000-
.00 in cash and checks from the safe; that the money was given
to Cleland; and that Cleland subsequently hid the money in a
location unknown to her.
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Based on their own investigation, the information they first
received from Conrad—before she acknowledged being part of
the theft, and a conversation with a confidential informant who
stated that he had been in the Whah residence and that Whah
stored large amounts of drugs in his home, the police secured a
search warrant from a local magistrate to search Whah's home
for purposes of obtaining evidence related to the theft, as well
as evidence of drug trafficking by Whah.! The search warrant
was executed on March 6, 2003. No evidence of drugs or drug
paraphernalia was found in the home and no evidence of the
theft was found among Whah'’s property (Preliminary Hearing,
pp. 37-38). The police, however, did discover keys to Boyer’s
store in a black duffle bag located in the bedroom Cleland shared
with Conrad; these keys were identified by a store manager as
being kept in the safe that had been removed. Also located in
Cleland’s bedroom was an extra large gray hooded sweatshirt.

Both Cleland and Whah have been charged with identical
crimes: burglary,? theft by unlawful taking,? theft by receiving
stolen property,* criminal conspiracy,® and criminal trespass.®
Both have also filed omnibus pretrial motions in the nature of a
writ of habeas corpus with respect to the crimes of burglary
and criminal trespass, claiming the necessary elements for each
has not been met, and for the suppression of evidence, claiming
that probable cause did not exist for the issuance of the search
warrant and that the Rules of Criminal Procedure were not
complied with.”

! An earlier search warrant, obtained for Cleland’s former residence in Kelayres,
Pennsylvania, produced no evidence, Cleland having previously moved from that
location. By agreement of the parties, Defendants’ motion to suppress any evi-
dence gathered from the execution for this warrant, there being none, was granted
without prejudice to any other pending motions to suppress.

218 Pa. C.S. §3502(a).

318 Pa. C.S. §3921(a).

418 Pa. C.S. §3925(a).

518 Pa. C.S. §903(a).

618 Pa. C.S. §3503(a)(1)(i).

"Whah has also argued that because the crime he is alleged to have conspired
to commit is restricted to that of burglary, and because there is no evidence that he
entered Boyer’s Supermarket or took any property from the building, the charges
of criminal conspiracy and theft by unlawful taking must be dismissed. Whah’s
argument ignores the accomplice theory of liability. 18 Pa. C.S. 8306(v). Failure to
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DISCUSSION

Habeas Corpus

Defendants argue that because Boyer's Supermarket was
open to the public at the time the theft occurred, the statutory
definitions of burglary and criminal trespass preclude a convic-
tion of either. The Commonwealth retorts that Cleland’s entry
into the store by subterfuge both permits and justifies the
charges. The answer, not surprisingly, lies in the language of the
Crimes Code.

Burglary is defined in Section 3502(a) of the Code as fol-
lows:

§3502. Burglary

(a) Offense defined.—A person is guilty of burglary if
he enters a building or occupied structure, or separately
secured or occupied portion thereof, with intent to commit
a crime therein, unless the premises are at the time open to
the public or the actor is licensed or privileged to enter.

18 Pa. C.S. §83502(a). The succeeding section of the Code, in
language applicable to this case, defines criminal trespass in
the following terms:

83503. Criminal Trespass
(a) Buildings and occupied structures.—

(1) A person commits an offense if, knowing that he is
not licensed or privileged to do so, he:

charge or even an acquittal of conspiracy, does not preclude the possibility of guilt as
an accomplice.

Rejection of a conspiracy theory does not eliminate the possibility of
concerted action in the perpetration of a crime. A conspirator agrees with
another to commit a crime and makes an overt act in furtherance thereof. The
inchoate crime of conspiracy is thus committed regardless of whether the
substantive crime occurs. An accomplice knowingly or voluntarily cooperates
with or aids another in the commission of a crime. Commonwealth v.
Manchas, 430 Pa. Super. 63, 633 A.2d 618, 627 (1993), allocatur denied,
539 Pa. 647, 651 A.2d 535 (1994). The aid rendered makes that person guilty
of the substantive offense.

Despite the similarities between conspiratorial culpability and accom-
plice liability, a jury verdict concluding that an individual is not a conspirator
does not require a concomitant conclusion that the same individual is not an
accomplice.

Commonwealth v. Tolbert, 448 Pa. Super. 189, 214-15, 670 A.2d 1172, 1185
(1995), appeal denied, 548 Pa. 613, 693 A.2d 588 (1997), cert. denied, 522 U.S.
891, 118 S.Ct. 230, 139 L.Ed. 2d 162 (1997); see also, Commonwealth v. Allen,
425 Pa. Super. 615, 618-19, 625 A.2d 1266, 1268 (1993).
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(i) enters, gains entry by subterfuge or surreptitiously re-
mains in any building or occupied structure or separately
secured or occupied portion thereof; ... .

18 Pa. C.S. 83503(a)(1)(i). The same Section of the Code, un-
der subsection ¢, provides:
(c) Defenses.—It is a defense to prosecution under this
section that:

(2) the premises were at the time open to members of
the public and the actor complied with all lawful conditions
imposed on access to or remaining in the premises; ... .

18 Pa. C.S. 83503(c). Finally, the term “occupied structure”
used in both Section 3502 and Section 3503 is defined as fol-
lows:

‘Occupied structure.” Any structure, vehicle or place
adapted for overnight accommodation of persons, or for
carrying on business therein, whether or not a person is
actually present.

18 Pa. C.S. 83501.

At common law, burglary was the nighttime breaking and
entering of the dwelling house of another with intent to commit
a felony therein. According to the Superior Court, the reason
for including the phrase “open to the public” in Section 3502 of
the Crimes Code was “to bring the law of burglary closer to its
common law ancestor which sought to protect private premises
from crime.” Commonwealth v. Cost, 238 Pa. Super. 591, 601,
362 A.2d 1027, 1032 (1976). See also, Commonwealth v.
Hagan, 539 Pa. 609, 615, 654 A.2d 541, 544 (1995) (“Under
the common law, burglary was ‘a forcible invasion of the right
of habitation.” ”).

Under Section 3502, one who enters premises held open to
the public or to which he is permitted to enter is not a burglar.?

8 Burglary, as defined by Section 3502, requires proof of the following three
elements beyond a reasonable doubt: (1) entry of a building or occupied structure,
or separately secured or occupied portion thereof, by the defendant; (2) with the
contemporaneous intent on the part of the defendant of committing a crime
therein; and (3) at a time when the premises are not open to the public and the
defendant was not then licensed or privileged to enter. Commonwealth v.
Franklin, 306 Pa. Super. 422, 427, 452 A.2d 797, 799 (1982). The purpose of the
burglary statute is “to protect the sanctity of the building and the safety of the
persons and contents within it.” Commonwealth v. Giddings, 454 Pa. Super.



COM. of PA. vs. CLELAND 375

The burden is upon the Commonwealth to prove, as an element
of the offense, that the premises were not open to the public at
the time of entry, regardless of the actor’s intent at the time he
entered the premises. Cost, supra at 599, 362 A.2d at 1031.

In this case, the Commonwealth has stipulated that Boyer’s
was open to the public at the time of entry. Therefore, regard-
less of any criminal intent Cleland may have harbored when he
entered the front door, standing alone, Cleland’s entry into the
store, even if duplicitous as suggested by the Commonwealth,
is insufficient to sustain a conviction of burglary.

The more difficult question, one not answered by the court
in Cost, is whether a thief’s entry into a business place during
business hours bars a prosecution for burglary when the theft
occurs from within a partially enclosed area of the business
premises where business customers are not permitted—here
the manager’s office. In Cost, the court expressly declined to
decide whether the entry of defendant’s accomplice into the
area behind the tavern’s bar and the taking of money from the
cash register located behind this bar “could support a convic-
tion of burglary on the grounds that there was an entry of a ‘...
separately secured ... portion ... ." of the premises.” Common-
wealth v. Cost, supra at 599 n.5, 362 A.2d at 1031 n.5.

On this issue we believe that the manager’s office—described
as an open booth, with a swinging gate, and which bore no lock
and required no breaking or forced entry for Cleland to pass
through—was not separately secured. Cf. Commonwealth v.
Cook, 377 Pa. Super. 356, 547 A.2d 406 (1988) (unauthorized
entry by defendant into a store’s stockroom, open only to em-
ployees and not to members of the public, the door to which
had been closed and secured by an unlocked padlock, in which
defendant was discovered carrying a bag containing concealed
clothing from both the store and the stockroom, held sufficient
to sustain conviction for criminal trespass of a separately se-
cured portion of the building under Section 3503(a)(1)(i)). At
the same time, we also conclude that the area bounded by the
manager’s office was a separately occupied section of the store.

524,530, 686 A.2d 6, 9 (1996), appeal denied, 548 Pa. 643, 695 A.2d 784 (1997),
overruled on other grounds by Commonwealth v. Clark, 746 A.2d 1128 (Pa.
Super. 2000), appeal denied, 564 Pa. 700, 764 A.2d 1064 (2000). The purpose of
the criminal trespass statute is “to prevent unlawful intrusion onto real property[.]”
Commonwealth v. White, 342 Pa. Super. 1, 8, 492 A.2d 32, 36 (1985).
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As an area obviously reserved for and restricted to store em-
ployees, the booth was not an area held open to the public or to
which Cleland was licensed or privileged to enter.

In explaining what is a separately secured or occupied por-
tion of a building or occupied structure, the Superior Court
has quoted with approval the following official commentary to
Section 221.1 of the Model Penal Code:

The provision as to separately secured or occupied por-
tions of buildings and structures takes care of the situation
of apartment houses, office buildings, steamships with many
private cabins, etc., where occupancy is by unit. It is the
unit rather than the structure which must be safeguarded,
even against the occupants of other units in the same struc-
ture.

Commonwealth v. White, 371 Pa. Super. 578, 581-82, 538
A.2d 887, 889 (1988), appeal denied, 519 Pa. 660, 546 A.2d
622 (1988) (ladies’ room of Society Hill Club entered by male
intruder held to be a separately secured or occupied portion of
the building within the meaning of Section 3503(a)(1)(i)). In
White, the court found the ladies’ room of the Society Hill Club
to be a “separately secured or occupied” portion of the building
“for precisely the same reason that an office in an office build-
ing is—it is reserved for the exclusive use of only a subset of the
total population authorized to use the larger structure.” Id. at
582, 538 A.2d at 889.

That Boyer’s Supermarket was opened for business and, in
this sense, open to the public at the time Cleland allegedly en-
tered, is not in dispute. That the manager’s office at the front of
the store was reserved for use by employees only and not open
to the general public, appears clear from the evidence presented
by the Commonwealth. Therefore, while Cleland’s entry into
the store itself will not sustain a conviction for either burglary
or criminal trespass, his entry into the manager’s office, if
proven, will.?

9 Notwithstanding the similarity in language, criminal trespass is not a lesser
included offense of burglary. Commonwealth v. Carter, 482 Pa. 274,393 A.2d
660 (1978). The two are distinguished by the intention of the actor. Whether the
defendant subjectively believed his presence in a building or occupied structure was
privileged or licensed is irrelevant for burglary. The only question is whether the
premises were in fact open to the public or whether the actor was licensed or
privileged to enter. In contrast, since the defendant’s subjective belief is an element
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Suppression

Defendants next claim that the information upon which the
magistrate relied in approving the issuance of a search warrant
for Whah’s home was tainted by illegally obtained information
and, therefore, any evidence obtained when the warrant was
executed must be suppressed as the fruit of an unlawful search.
More broadly stated, Defendants claim that if only properly
obtained and reliable information is considered, the affidavit
does not provide a substantial basis for the magistrate to make
a probable cause determination.

Defendants first argue that the similarity of Cleland’s gen-
eral physical appearance and dress with that of the true thief,
as described in the warrant’s affidavit and which appears in the
testimony of record, is only superficial and was insufficient to
establish probable cause for Cleland’s arrest. If Defendants are
correct, the cash seized incident to Cleland’s arrest and his state-
ment as to the source of this cash—the alleged sale of his truck
which was discredited by further investigation—was illegally
obtained evidence and improperly considered by the magistrate
in issuing the warrant (Suppression Hearing, pp. 38, 40). We
agree. In the Interest of: M.D., 781 A.2d 192, 198 (Pa. Super.
2001) (“Clearly, blue jeans and a gray hooded sweatshirt is not
unusual attire, and the officer did not even indicate whether his
suspect possessed any specific physical or racial characteristics
which would assist in separating possible suspects from ordi-
nary, law-abiding citizens.”). Such information must be sup-
pressed under the fruit-of-the-poisonous-tree doctrine, the poi-
sonous tree being the illegal arrest.®

of criminal trespass, the defendant’s actual belief that he was privileged or licensed
to enter can provide a basis for acquittal of this charge. 1d. at 277, 393 A.2d at 661.
Scienter is not an element of burglary. For purposes of sentencing, however, where
the facts show that in practical effect the defendant committed a single criminal
act, the two merge. Commonwealth v. Franklin, supraat 430, 452 A.2d at 801.

© The fruit-of-the-poisonous-tree doctrine “requires the exclusion of tangible
evidence seized during an unlawful search, and derivative evidence, both tangible
and testimonial, acquired as a result of the unlawful search.” United States v.
Herrold, 962 F.2d 1131, 1137 (3d Cir. 1992), cert. denied, 506 U.S. 958, 113
S.Ct. 421,121 L.Ed. 2d 344 (1992). “[E]vidence which is obtained as a direct result
of an illegal search and seizure may not be used to establish probable cause for a
subsequent search.” United States v. Barajas-Avalos, 359 F.3d 1204, 1212 (9th
Cir. 2004).
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Defendants also challenge, as a basis for issuing the war-
rant, the assertions in the affidavit that Whah was involved in
drug trafficking. The affidavit states that the police spoke with
a confidential informant who had provided information to other
law enforcement agencies, which resulted in the issuance of a
search warrant and the arrest of various individuals allegedly
involved in the sale of illicit narcotics supplied by Whah, and
that this same informant advised the undersigned affiant that
Whah conceals large amounts of drugs in a false wall in the
basement of his home. The affidavit does not state the circum-
stances or number of times or when most recently the confi-
dential informant was in Whah’s home and observed illicit drugs,
and does not state any predictive behavior or corroborative
evidence or any other information from which the police or
magistrate in this case could independently evaluate the cred-
ibility of the confidential informant, the reliability of his infor-
mation that large amounts of drugs had been concealed in Whah's
home, or the validity of the conclusion that evidence of drug
trafficking was still present and was likely to be discovered in
Whah’s home. Such information as is contained in the affidavit,
Defendants argue, was insufficient to permit the magistrate to
independently assess the “veracity” and “basis of knowledge” of
the confidential informant and whether the information received
by the affiant was probably reliable. With this, we also agree.
Without being provided such underlying information, the mag-
istrate could not determine whether there existed a fair prob-
ability that contraband or evidence of a crime would be found
in Whah's home at the time of executing the warrant. Com-
monwealth v. Conner, 452 Pa. 333, 340, 305 A.2d 341, 345
(1973); Commonwealth v. Haggerty, 388 Pa. Super. 67, 564
A.2d 1269 (1989), appeal denied, 525 Pa. 577, 575 A.2d 109
(1990) (“The necessity to establish the time frame concerning
which the search warrant is sought is to avoid staleness as a
warrant can only issue upon probable cause that exists at the
time of issuance.” Id. at 71-72, 564 A.2d at 1271). The boot-
strapping of one search warrant upon the strength of another
cannot be mechanically condoned.!!

1 “In determining whether the warrant is supported by probable cause, the
magistrate may not consider any evidence outside the four-corners of the affidavit.”
Commonwealth v. Ryerson, 817 A.2d 510, 513 (Pa. Super. 2003). Unless the
magistrate is provided sufficient information to independently determine the reli-
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